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PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 


unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 447-4443. 
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In re: SEQUOIA ORANGE CO., INC. 
AMA Docket No. F&V 908-2. 
Decision and Order filed August 17, 1989. 


Referendum - Judicial review. 


The Judicial Officer reversed Chief Judge Palmer’s decision, which held that the Secretary’s 
revised referendum order issued in 1984 under the Valencia orange order (Order 908) was not 
in accordance with law. The Secretary originally directed a referendum procedure under which 
producers would be required to vote favorably on an entire package of proposed amendments, 
or the order would be terminated. The Secretary later reversed himself, permitted line-by-line 
voting on individual proposals, and announced that the order would not be terminated if all or 
part of the proposals were defeated in a producer referendum. The ALJ held that the 
Secretary’s reversal was because of political pressure, and political considerations, which can 
never be in accordance with law. However, the Judicial Officer held that under § 701(a)(2) of 
the Administrative Procedure Act, the Secretary’s referendum procedure was “committed to 
agency discretion by law," because there was no law to apply. Accordingly, judicial review is not 
available. If, however, review is available, the Secretary's action was not arbitrary, capricious, 
or an abuse of discretion. The testimony of a former USDA official as to the Secretary’s mental 
processes was inadmissible and is stricken because of the Executive Privilege Doctrine. In any 
event, congressional and cooperative pressure as to the proper referendum procedure was lawful. 
It occurred after the issuance of the Secretary’s final decision, and was not subject to the ex parte 
communication regulation. Marketing orders are for the purpose of aiding producers and 
cooperatives, and there is no reason why a vocal minority must prevail as to what provisions are 
included in marketing orders. 


Garrett B. Stevens, for Respondent. 
James A. Moody, for Petitioner. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding instituted by petition filed pursuant to § 8c(15)(A) of 
the Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. § 
608c(15)(A) ("the AMAA")), relating to the Federal Marketing Order 
regulating the handling of Valencia Oranges Grown in Arizona and 
Designated Part of California (7 C.F.R. Part 908). Petitioner is a handler 
of California-grown Valencia oranges subject to regulation under Marketing 
Order No. 908 (7 C.F.R. Part 908; "Order 908"). 

Petitioner contends that the Secretary's "Amendment to Referendum 
Order," published in the Federal Register on August 10, 1984 (49 Fed. Reg. 
32,080 (1984)), which directed a different referendum procedure on 
rulemaking amendments in place of the referendum procedure earlier ordered 
in the referendum order issued at the same time the Secretary issued his 
"Final Decision" of July 12, 1984, on the rulemaking amendments (49 Fed. 
Reg. 29,071 (1984)), is not in accordance with law. 

Petitioner contends that the Secretary acted in an arbitrary and capricious 
manner by replacing “all-or-nothing" voting on the entire order and all the 
amendments with "line-by-line voting" on the individual referendum items, 
which, petitioner contends, had the effect of unlawfully vesting veto power in 
producers in general, and Sunkist Growers, Inc., in particular. 


“See generally, Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, 
§§ 2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). For a lengthy discussion of the companion 
navel orange regulatory program, see In re Sequoia Orange Co., 47 Agric. Dec. _ (Jan. 29, 
1988), remanded on other grounds sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 
EDP (E.D. Cal. June 14, 1989). 
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Petitioner contends that the Secretary acted in an arbitrary and capricious 
manner by replacing “all-or-nothing" voting on the entire order and all the 
amendments with “line-by-line voting" on the individual referendum items, 
which, petitioner contends, had the effect of unlawfully vesting veto power in 
producers in general, and Sunkist Growers, Inc., in particular. 

Petitioner requests that the resulting amendments that were approved in 
the referendum be set aside, and that a new producer referendum be 
conducted using the procedure specified in the earlier referendum order, 
supra, to wit, that there be a single yes-or-no vote on the entire proposed 
amended order, and that there be a favorable vote on the proposed amended 
order for Order 908 to continue in effect. 

On September 18, 1987, Chief Administrative Law Judge Victor W. Palmer 
(ALJ) filed an order which determined that the "Amendment to Referendum 
Order" published in the Federal Register on August 10, 1984 (49 Fed. Reg. 
32,080 (1984)) was not in accordance with law. The Chief ALJ correctly 
noted that the petitioner’s other requested relief--a remand, with instructions-- 
was beyond the ALJ’s powers. On November 4, 1987, respondent appealed 
to the Judicial Officer, to whom final administrative authority to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 
C.F.R. § 2.35).” 

On December 30, 1987, petitioner filed its "Response to Appeal," and 
requested oral argument. The case was referred to the Judicial Officer for 
decision on December 31, 1987. Oral argument before the Judicial Officer is 
discretionary (7 C.F.R. § 900.65(b)(1)), and since the record is voluminous, 
and the case has been so thoroughly briefed by the attorneys, oral argument 
would seem to serve no useful purpose. 

My analysis of the record in this proceeding, and, especially, my reading 
of the court cases cited by the ALJ and the appellate briefs, convince me that 
this type of agency action is that which Congress committed to agency 
discretion by law, and, under the Administrative Procedure Act, 5 U.S.C. § 
701(a)(2), is thus exempt from judicial review. Consequently, the Chief ALJ’s 
decision is reversed, and the petition is dismissed. 

However, since this decision turns upon a point of law, much of the ALJ’s 
fact-finding and discussion are still valid, and are quoted verbatim. Where 
portions are deleted, three or four dots (. . .) appear; and additions are noted 
by brackets ({]). Additional conclusions by the Judicial Officer follow the 
ALJ’s initial decision. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 
Preliminary Statement 


This proceeding was instituted by petition under section 8c(15)(A) of the 
Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. §§ 601- 
624; hereinafter “the AMAA"), by a handler of California grown Valencia 
oranges subject to regulation under Marketing Order No. 908 (7 C.F.R. Part 
908; hereinafter "Order 908"). 

The petitioner seeks the nullification of the last amendment of Order 908 
that was the result of a referendum procedure which empowered producers 
to select from among the various amendments to subsections of Order 908 
that the Secretary had earlier [tentatively] determined would tend to effectuate 
the purpose of the AMAA. On brief, petitioner did not pursue all of its 
allegations that the Secretary failed to act "in accordance with law", within the 
meaning of 8c(15)(A) of the AMAA. Instead, petitioner restricted its 
challenge to the lawfulness of the Secretary's "Amendment to Referendum 
Order" published in the Federal Register on August 1[0], 1984 (49 Fed. Reg. 
32,0[80]) which directed a different referendum procedure in place of the 
referendum procedure he had earlier ordered [in the referendum order issued 
by the Secretary at the same time he issued] his "Final Decision" of July 12, 
1984 (49 Fed. Reg. 29,071). Petitioner contends that the Secretary, in 
reversing himself, replaced lawful "all or nothing voting on the entire package" 


with "line-by-line voting" that unlawfully vested veto power in producers in 
general, and Sunkist Growers, Inc., in particular. Petitioner argues that the 
Secretary’s action was unlawful because: 


1, It was arbitrary and capricious in that: 


a. the public participation required by the Administrative 
Procedure Act and the AMAA was lacking; 


. a requisite "basis and purpose" statement was not supplicd; 
. it cannot be construed as reasoned decisionmaking; 

. it was tainted by improper extra-record, ex parte contacts; 

. it was contrary to established Departmental policy; 


it was contrary to the Final Decision that had previously been 
issued; 


. it was unsupported by substantial evidence; and 


. it violated the Constitution’s due process clause. 
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2. It authorized a form of producer approval, individualized subsection 
voting, that is contrary to the AMAA, the Department’s rules, and constitutes 
an unconstitutional delegation of power to producers. 

Petitioner requests that the resulting amendments be set aside and an 
order of remand be issued with instructions that a new producer referendum 
be conducted in accordance with the procedure specified [in the referendum 
order issued at the same time the Secretary issued] the Final Decision of 
July 12, 1984, (1) providing for a single "yes" or "no" vote on the entire order 
as proposed to be amended and (2) requiring a favorable vote on the 
amended order for Order 908 to continue in effect. 

The petition was filed on June 28, 1985 and went to hearing on 
January 21-22, 1987 in Washington, D.C. Briefing was completed on May 21, 
1987. 


Findings of Fact 


1. Petitioner, Sequoia Orange Co., Inc., is a corporation organized under 
the laws of the State of California, with its principal place of business at 150 
West Pine Street, Exeter, California. It is a handler of California Valencia 
oranges, regulated under Order 908. 

2. On March 17, 1983, the United States Department of Agriculture 


published a notice in the Federal Register announcing a public hearing on 
proposed amendments to Orders 907' and 908 (48 Fed. Reg. 11,276). A total 
of 43 proposals by various industry members and groups were set forth in the 
notice which stated that the purpose of the hearing was to: 


a. receive evidence about the economic and marketing conditions 
which relate to the proposed amendment of the marketing 
agreement and orders; 


. determine whether there was a need for an amendment to the 
marketing agreement and orders; and 


. determine whether the proposed amendments or modifications of 
them would tend to effectuate the declared policy of the Act. 


[As customary, the notice of hearing was totally silent as to the method that 
would be used by the Secretary to determine producer approval of any 
proposed amendments.] 


3. Members of the citrus industry held widely divergent views on the 
efficacy of Orders 907 and 908 and the various proposals for their 
amendment; and the on-the-record ["tendency"] hearing that was held pursuant 
to section 8c(3) of the Act (7 U.S.C. § 608c(3)) in Bakersfield, California, 


1Order 907 regulates the handling of navel oranges grown in California and Arizona, and the 
rulemaking action taken in its respect is not at issue in this proceeding. 
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April 5-22, 1983, deeply probed the economic reasons and the associated 
policies underlying the regulation of the handling of California-Arizona 
oranges by the marketing orders. The Department of Justice and the Small 
Business Administration took the unusual step of participating in the hearing 
and urged on brief that discretionary authority to use volume controls should 
be eliminated. This action was also proposed by petitioner, but was strongly 
opposed by Sunkist Growers, Inc., a federated cooperative marketing 
organization which markets over half of the Valencia oranges under Order 908 
and is the largest single entity in the orange industry. 

4. On April 5, 1984, a Recommended Decision was issued which was 
published in the Federal Register on April 11, 1984 (49 Fed. Reg. 14,360). 
[As customary, the recommended decision was totally silent as to the method 
that would be used by the Secretary to determine producer approval of any 
proposed amendments.] Exceptions to the Recommended Decision were 
requested. The Recommended Decision did not adopt proposals for the 
elimination of the authority to use volume controls. It did, however, find 
acceptable and justified thirty-two proposed amendments to subsections of 
Order 908 which would have, among other things, diluted the voting power of 
Sunkist Growers, Inc. as represented on the Valencia Order Administrative 
Committee (VOAC), permitted prorate periods longer than one week, 
permitted use of generic advertising under Order 908, and made various 
revisions in the structural provisions of Order 908. 

5. Numerous exceptions were filed to the Recommended Decision which 
represented a sort of compromise. Every major faction was dissatisfied. 
However, the non-Sunkist segment of the industry came to generally support 
the proposed amendatory order as a reasonable step toward the reforms they 
sought. 

6. Before a decision to amend a marketing order becomes effective, the 
Secretary is required by the AMAA to determine whether a requisite 
percentage of affected producers approve its amendment. Historically, the 
Secretary has made these determinations through the use of referenda 
procedures by which producers have been asked to vote either yes or no on 
all of the proposed amendments the Secretary [tentatively] determined would 
tend to effectuate the purposes of the AMAA, as a package. However, a 
negative vote left an existing fruit and vegetable marketing order in place, 
albeit unamended; whereas a negative vote defeated an existing milk order as 
well as the proposed amendments, leaving the market unregulated. After the 
Recommended Decision was issued, questions as to the referendum format 
that would apply were raised. Perry Walker, Chairman of the Committee to 
Improve Marketing Orders 907 and 908, wrote to the Administrator on May 
25, 1984, recommending that the "referenda consider all proposed 
amendments as one slate and not as separate provisions to be voted on 
individually" (Pet. Ex. 20). The Administrator advised Mr. Walker, by letter 
of June 14, 1984, that exceptions were being reviewed and that "several of the 
exceptions took a position on how the proposals should be presented to 
growers in a referendum: i.e., whether growers should vote separately on 
each specific proposal or groupings of proposals or whether growers should 
cast a single vote on all of the proposed amendments". 
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7. After consider: ‘ion of the exceptions to the Recommended Decision, 
a Final Decision was issued on the Secretary’s behalf, on July 12, 1984, by 
Assistant Secretary C. W. McMillan. It was published in the Federal Register 
on July 18, 1984 (49 Fed. Reg. 29,071). 

8. The Final Decision set forth the amendments to subsections of Order 
908 and approved and adopted the material issues, findings, conclusions and 
rulings of the Recommended Decision subject to three modifications of the 
twenty-two material issues it had identified. 

9. The Final Decision noted (49 Fed. Reg. 29,074, end of middle column) 
an exception filed by Exeter Orange Company which discussed referendum 
procedure issues and stated "this decision contains an order directing that 
referenda be held among producers of the regulated commodities on proposed 
amendments to these marketing orders and the procedures to be observed in 
such referenda". 

10. The Final Decision [is followed by] the following referendum order [, 
which appears immediately before the Assistant Secretary’s signature] (49 Fed. 
Reg. 29,088): 


["Referendum Order"] 


"It is hereby directed that a referendum be conducted for each 
marketing order in accordance with the procedure for the conduct of 
referenda (7 C.F.R. 900.400 et seq.), to determine whether the issuance 
of the annexed orders as amended and as hereby proposed to be 
amended, regulating the handling of . . .! Valencia oranges grown in 
Arizona and designated parts of California are approved or favored by 
the respective producers as defined under the terms of the orders, who 
during the representative period were engaged in the production of 
..£"l Valencia oranges in the aforesaid production area. The 
referendum ballot shall provide only for the approval or disapproval of 
the orders as amended and as hereby proposed to be amended." 


11. The referendum order contained in the Decision accordingly applied 
[a] policy [like that] of the milk order program, under which a negative vote 
constituted complete refutation of the existing order as well as the proposed 
amendments. [This was a distinct departure from the normal practice as to 
fruit and vegetable orders, under which producers were free to vote down 
proposed amendments, without losing the entire marketing order programs 
(Finding 6, supra).] The Secretary treated this [referendum] determination as 
an exercise committed to his exclusive discretion and not as part of the 
decision which required, under the AMAA, the support of substantial evidence 
of record. For this reason, the various safeguards otherwise applicable against 
ex parte communications were not observed, and extensive lobbying on this 
point ensued [from both sides of the issue. Also, the lobbying occurred after 


[ “Omissions are in the ALJ’s initial decision.} 


[ “Omissions are in the ALJ’s initial decision.] 
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the Final Decision was issued, i.e., after the prohibitions against ex parte 
communications were no longer applicable.] 

12. Those who believed that voting should be on individual amendments 
only, and not on the totality of the amendments and the underlying, existing 
order, sought to change the Department’s position. . . . [Those who liked the 
Secretary’s original referendum order urged the Secretary to adhere to his 
original view.] [O]n August 8, 1984, Assistant Secretary McMillan issued an 
"Amendment to Referendum Order" published on August 1[0], 1984, at 49 
Fed. Reg. 32,080, which invalidated ballots cast under the first announced 
Referendum, changed referenda dates, appointed an additional referenda 
agent, and, most importantly, revised the "Referendum Order" to provide that: 
"The referenda ballots will provide for voting on each of the proposed 
amendments." [Under the revised referendum order, producers were free to 
vote down all or part of the proposed amendments, without having such a 
negative vote construed as a vote to terminate the entire marketing order.] 

13. Neither the original referendum order [issued at the same time the 
Secretary issued] the Final Decision nor the subsequent "Amendment to 
Referendum Order", stated the basis for its determination [, since referenda 
concerning amendatory orders are in the Secretary’s complete discretion under 
the AMAA (7 U.S.C. §§ 608c(8) and (19)).?] ... [I]t is a matter of public 
record that Congress in its deliberations on appropriations bills for the 
Department of Agriculture included resolutions that "the Secretary of 
Agriculture may not implement any amendment to a marketing order 
applicable to a fruit, vegetable, nut or specialty crop, unless each amendment 
thereto is submitted to a separate vote" (Conference Report of August 10, 
1984, on H.R. 4040, at page 2, H.R. 6040). See also H.R. 5743, as introduced 
on July 26 (legislative day July 23), 1984. Congress later advised on July 18, 
1985, in its report 99-211, at page 46: 


"The Committee notes that the Department on June 11, 1985, 
confirmed that its policy is to allow amendments to marketing orders 
to be voted upon by producers without a negative vote on any 
amendment resulting in terminations of the entire order. The 
Committee welcomes such clear expressions of policy. Therefore, the 
restrictions related to this matter as enacted by the fiscal year 1985 
Appropriations Bill for the Department have not been repeated in this 
bill. It is expected that the Department will not change this policy 
without notifying the appropriate committees of Congress in advance." 


14. Between August 8, 198[4] and August 15, 198[4], a second referendum 
ballot was mailed to producers. The first canceled referendum ballot had 
required producers to vote on the amendments as a "package" and instructed 
them that "a ‘yes’ vote means you wish for the order to be amended and 


[ Deleted from this footnote is the ALJ’s lengthy summary of a former USDA official’s 
testimony concerning the Secretary’s deliberative process. This testimony is stricken from the 
record, for the reasons given, infra.] 
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continued[,] and a ‘no’ vote means you wish for the order to be terminated." 
(Pet. Ex. 5-1). But the second referendum ballot instructed producers: 


"You are being asked to vote on each proposed amendment separately. 
For an amendment to the marketing order to pass, it must be 
supported by at least three-fourths of the growers voting or at least 
two-thirds of the volume represented in the referendum. In other 
words, if more than one-quarter of the growers voting, or more than 
one-third of the volume of production represented in the referendum 
vote against an amendment, the amendment will fail. You are not 
voting on continuation or termination of the order. Note: If you 
previously received a different referendum ballot on these amendments, 
that ballot is not valid. For your vote to be counted in this 
referendum, you must fill out and submit the enclosed revised ballot." 
(Pet. Ex. 15-1). 


15. The "referendum instructions" for the second ballot contained similar 
language as follows: 


"For an amendment to the marketing order to pass, it must be 
supported by at least three-fourths of the growers voting or at least 
two-thirds of the volume of production represented in the referendum. 
In other words, if more than one-quarter of the growers voting, or 


more than one-third of the volume of production represented in the 
referendum, vote against an amendment, the amendment will fail." 
(Pet. Ex. 15-2). 


16. The second round of ballots were tabulated by the Department and the 
results were announced by a November 2nd press release. Thirteen of the 21 
ballot items received the required producer approval, namely, ballot numbers 
2, 3, 4, 6, 9, 14, 15, 16, 17, 18, 19, 20 & 21. The following eight ballot items 
failed: 


"1. Do you favor adding the authority for the committee to have 
the discretion to provide for prorate periods of more than 
one week? 


Do you favor adding authority for the committee to have the 
discretion to provide for generic advertising? 


Do you favor authorizing penalties against handlers who 
undership early maturity allotments or deducting early 
maturity allotments from a handler’s tree crop base when 
general maturity is reached? 


Do you favor limiting committee tenure to three consecutive 
two-year terms? 
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Do you favor reapportioning committee membership among 
producer categories based on proportionate market share of 
each producer category except that no category may have more 
than five members on the committee? 


Do you favor mail balloting be used in nominating independent 
committee members? 


Do you favor making the nonindustry [member] a public 
member, selected to represent the public at ... large in 
committee meetings and votes, and providing that public 
member nominations may come from sources in addition to the 
committee? 


Do you favor increasing from six to seven the number of 
committee members for a quorum and the number of votes 
necessary to pass a committee action?" 


17. The Final Rule amending Order 908 was published in the Federal 
Register on January 11, 1985 (50 Fed. Reg. 1429). [The final rule contains the 
"tendency" findings required by 7 U.S.C. § 608c(4) and the "necessity" findings 
required by 7 U.S.C. § 608c(9)(B) (see 50 Fed. Reg. 1429, 1429-30 (1985)).] 


Conclusions 


Discussion 


1. The challenged referenda order is [not subject to review]."! 


Respondent argues that the AMAA gave the Secretary broad discretion in 
its administration and the manner in which he conducts a referendum is not 
subject to review, citing: Freeman v. Hygeia Dairy Co., 326 F.2d 271 (Sth Cir. 
1964); Suntex Dairy v. Block, 666 F.2d 158 (5th Cir. 1982); United States v. 
Mills, 315 F.2d 828 (4th Cir. 1963), cert. denied, 375 U.S. 819 (1963); United 
States v. Rock Royal Co-op., 307 U.S. 533 (1939); Queensboro Farm Products 
v. Wickard, 137 F.2d 969 (2d Cir. 1943); Hygeia Dairy Co., 17 Agric. Dec. 971 
(1958); Oberg Dairy, 18 Agric. Dec. 1352 (1959); and Dade County Dairies, 
Inc., 24 Agric. Dec. 1567 (1965). Respondent also cites Vetne, "Federal 
Marketing Order Programs", § 2.47, Agricultural Law (1981) and distinguishes 
Consolidated-Tomoka Land Co. v. Butz, 498 F.2d 1208 (Sth Cir. 1974). 

A review of those authorities leaves no doubt that the Secretary does 
indeed have broad discretion in the way in which he determines whether there 
is requisite producer approval for a marketing order he believes will tend to 
effectuate the declared policy of the AMAA. He is only compelled to conduct 


{ The ALJ’s heading states "The challenged referenda order is reviewable."] 
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a referendum to make that determination when promulgating a new order; his 
use of a referendum is discretionary in the case of, as here, an amendatory 
order. Courts have generally refused to second-guess the Secretary on his 
conduct of a referendum. As stated in Freeman v. Hygeia Dairy Co., supra, at 
273: 


"It must necessarily follow from the complexities of administration 
of §§ 601 et seq. that the details of a referendum, and the manner in 
which it is conducted, must be left exclusively in the hands of the 
Secretary." 


The court in Consolidated-Tomoka Land Co. v. Butz, supra, at 1210, 
refused to follow Freeman on the basis that the AMAA’s amendment in 1961 
(Pub. L. 87-128 § 14(4)), modified section 608c(19) so as to mandate the use 
of referenda, and, for that reason, producers had standing to seek a judicial 
determination of whether a marketing order was issued in accordance with 
law. Respondent correctly points out that even after the 1961 amendment, 
referenda are not required in respect to amendatory orders and that therefore, 
the reasoning of the court in Consolidated-Tomoka is unpersuasive in this 
proceeding. 

[This proceeding is strictly analogous to the situation in Suntex Dairy v. 
Block, 666 F.2d 158 (Sth Cir.), reh’g denied, 670 F.2d 181, cert. denied, 459 
U.S. 826 (1982). After the Secretary has found that substantial evidence 


supports the finding that the amended order tends to effectuate the purposes 
of the Act (the "tendency" hearing), the Secretary’s "further determinations" 
on the "necessity" of the order are completely discretionary. That is, the order 
is necessary because the absence of handler approval tends to prevent 
effectuation of the policy of the Act, and the only practical means of 
advancing the policy of the Act is to issue the producer-approved order.]} 


The Secretary twice changed course. Each time he did so without 
explanation. .. .! [This proceeding must be carefully distinguished from 
other situations where limitations have been placed on agency discretion. For 
instance,] [t]he Supreme Court held in Citizens to Preserve Overton Park v. 
Volpe, 401 U.S. 402, 413 (1971), that action [is not] "committed to agency 
discretion", [and] is not exempt from judicial review when there is "law to 
apply". [The Overton Park decision mandated a threshold question analysis to 
determine first whether there was any judicial review to be had at all (id. at 
410). In Overton Park,] [t]he Supreme Court found "law to apply" where the 
Secretary of [Transportation] apparently ignored a limitation of law on his 


{[ “The Secretary’s first referendum order gave no explanation for the distinct departure from the 
historical practice of permitting fruit and vegetable producers to vote down proposed amendments 
without terminating the entire marketing order (Finding 6, supra). His revised referendum order 
gave no explanation for returning to the traditional fruit and vegetable policy, in this respect, but 
with the new feature that amendments would be considered individually, rather than as a package.] 
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authority to dispense federal funds. And, even though neither de novo nor 
“substantial evidence" review standards were found applicable and the 
Secretary was found to have been within the scope of his authority, the 
Supreme Court held that 5 U.S.C. § 706(2)(A) requires a finding that the 
actual choice made was not “arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law’, stating at 416: 


"To make this finding the court must consider whether the decision 
was based on a consideration of the relevant factors and whether there 
has been a clear error of judgment." 


[However, in this proceeding the threshold question analysis reveals that 
there is no /aw to apply (see, part II, infra). Thus, the Secretary’s decision in 
the "Amendment to Referendum Order" is completely discretionary under 5 
U.S.C. § 701(a)(2), and is not within the standard of review of 5 U.S.C. § 
706(2)(A).] 


2. The challenged referenda order was . . ©! in accordance with law. 


The Bakersfield hearing was prolonged and heated. Not only was the 
industry divided, but there was apparent disagreement within the 


Administration on the efficacy of marketing orders. Both the Department of 
Justice and the Small Business Administration chose to participate in the 
hearing and filed briefs urging major modification of these orders to remove 
competitive restraints and to make them better conform to free market 
concepts. The Secretary was confronted with an incredibly difficult series of 
choices. He chose in favor of various of the proposed reforms, modified 
others, and rejected some completely. The AMAA required him to determine 
whether handlers and producers would voluntarily enter into a marketing 
agreement accepting his proffered amendments and, if not, whether requisite 
percentages of producers approved the order as amended. The Secretary was 
not obliged to conduct a referendum to ascertain such producer approval, but 
he elected to do so. [At the same time he issued] his "Final Decision", he 
[issued] a referendum order [, which was included at the end thereof 
immediately above his signature,] to determine whether affected producers 
approved "the issuance of the annexed orders as amended and as hereby 
proposed to be amended". The order specified that "[t]he referendum ballot 
shall provide only for the approval or disapproval of the orders as amended 
and as hereby proposed to be amended". In short, the Secretary put not only 
the amendments to a vote but the underlying order as well; and the failure of 
the whole package to receive requisite producer approval would cause the 
existing marketing order to terminate. 

Initially, the entire industry was opposed to the proposed amended order. 
Sunkist and others who opposed the major reforms embodied in the 


[ ‘The word "not" has been deleted.] 
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Secretary’s decision were faced with a [dilemma]. They either voted "yes" and 
accepted them, or "no" and lost the marketing order and its prorate provisions 
and the other volume controls they believed the orderly marketing of 
California oranges required. Petitioner and those citrus growers who sought 
the elimination of volume controls, on the other hand, [enjoyed a "win-win" 
situation, and] could cast an affirmative vote to dilute the influence of the pro 
volume control segment of the industry represented by Sunkist, or "no" and 
realize the complete elimination of the marketing order and all of its 
restrictions on their marketing activities. 

The reform group came to conclude that the proposed amended order was 
a meaningful step in the right direction, and they finally became supportive. 
Sunkist could not and did not. Voting out the entire order was actively 
considered, and for a time, recommended by Sunkist to its members. 

Inasmuch as the Secretary had issued the referendum order under his 
discretionary authority and not as a form of rulemaking, the APA’s restrictions 
on ex parte contacts did not apply. For that reason he was not insulated 
against private entreaties and political pressuring, and Sunkist exercised all 
lawful means to change his mind. 

The Final Decision [and the original referendum order issued with the 
Final Decision] did not state why the Secretary decided to apply the referenda 
procedures formerly applicable only to the amendment of milk orders. 
Petitioner conjectures that the Secretary had thereby decided that the existing 
order no longer effectuated the objects of the AMAA and could appropriately 
continue to apply only if modified in each respect specified in the "Final 
Decision". But silence is a poor indicator of intent. It is clear that the 
Secretary broke with the past policy applicable to fruit and vegetable 
marketing order amendment proceedings of retaining the existing marketing 
order when proposed amendments fail on referendum. It should be noted, 
however, that the Department had never allowed producers to vote separately 
on each proposed amendment as [some] members of Congress apparently 
came to believe. 

At any rate, the validity of the Secretary’s first referendum order is not the 
action now at issue. The focus of the petitioner and this proceeding is on 
what next occurred. 

There were visitations to the Secretary and to Congress by Sunkist and 
other industry members. As a result, Congress passed special resolutions in 
the course of its deliberations on Agriculture appropriations bills, to preclude 
the implementation of any amendment to a fruit or vegetable marketing order 
without the submission of each amendment to a separate producer vote. 
[Much of the formal congressional committee action occurred before the 
Secretary issued his revised referendum order.] 


In reversing himself, the Secretary [was not required to, and did not, issue 
an] explanatory statement to the public. Respondent and intervenor Sunkist 
[correctly] contend that since this was an exercise of discretionary power, none 
was required. ... 
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Petitioner has urged other reasons for setting aside the "Amendment to 
Referendum Order". Petitioner’s argument that it should be set aside for 
being contrary to substantial evidence is unavailing. As held in [Overton Park, 
supra, at 410-15], that standard is inapplicable to agency action otherwise 
coming within the exception to judicial action review provided by 5 U.S.C. § 
701(a)(2). [Although correct, this appears flatly contradictory to the ALJ’s 
primary holding that this case is not within the 5 U.S.C. § 701(a)(2) 
exception.] 

Petitioner also argues that permitt.ng line-by-line voting by producers on 
proposed order amendments, constitutes an unconstitutional subdelegation of 
authority. This practice is [, according to petitioner,] in . . . conflict with past 
cases which premised the constitutionality of the AMAA’s provisions for 
producer committees and the need for producer approval of proposed 
marketing orders, on the assumption that the Secretary always retains ultimate 
decisional authority. Whittenburg v. United States, 100 F.2d 520, 522, 523 (Sth 
Cir. 1939); Chiglades Farm, Ltd. v. Butz, 485 F.2d 1125, 1134 (Sth Cir. 1973). 
Compare, U.S. v. Rock Royal Co-op., 307 U.S. 533, 577-578 (1938), citing 
Currin v. Wallace, 306 U.S. 1, 15 (1938). In a different context, we addressed 
this issue in Sequoia Orange Co., Inc., et al., [47 Agric. Dec. __ (Jan. 29, 
1988), remanded on other grounds sub nom. Riverbend Farms, Inc. v. Yeutter, 
No. CV F-88-98 EDP (E.D. Cal. June. 14, 1989)].... 


3. The effect of this decision and the Secretary’s options. 


Petitioner has asked for specific relief. It urges that an order of remand 
be issued with instructions that a producer referendum be conducted in 
accordance with the procedure specified [immediately following] the Final 
Decision of July 1[2], 1984. [Since the petition herein is dismissed, this point 
is moot. In any event, as shown infra, referenda on amendatory orders are the 
Secretary’s sole prerogative and cannot be mandated.] 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


As correctly pointed out by the ALJ in his Preliminary Statement, 
“petitioner restricted its [8c(15)(A)] challenge to the lawfulness of the 
Secretary's ‘Amendment to Referendum Order’ published in the Federal 
Register on August 1[0], 1984 (49 Fed. Reg. 32,0[80 (1984)] which directed a 
different referendum procedure in place of the referendum procedure he had 
earlier ordered [in the referendum order issued by the Secretary at the same 
time he issued] his ‘Final Decision’ of July 12, 1984 (49 Fed. Reg. 29,071 
[1984])." Petitioner, a handler, is entitled to agency review of his petition 
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alleging that Order 908 is "not in accordance with law."© However, the 
petition must be dismissed because the Secretary's "Amendment to 
Referendum Order" (August 10, 1984) procedure is committed to agency 
discretion by law, i.e., it is committed to the Secretary’s discretion acting in his 
quasi-legislative capacity, and thus is exempt from review under the 
Administrative Procedure Act, 5 U.S.C. § 701(a)(2). The Judicial Officer, 
exercising the Secretary's quasi-judicial authority, has no power to interfere 
with determinations committed to the discretion of the Secretary acting in his 
quasi-legislative capacity. In re Defiance Milk Products Co., 44 Agric. Dec. 11, 
52-53 (1985), affd, No. 85-7179 (N.D. Ohio Dec. 12, 1986), aff'd, 857 F.2d 
1065 (6th Cir. 1988). However, even if a reviewing court comes to the 
conclusion that the Secretary's referenda procedure is reviewable under 5 
U.S.C. § 706(2)(A) of the Administrative Procedure Act (as the ALJ 
determined), the Secretary's decision is not unlawful, because it is not 
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 
with law. 

It is helpful to begin the analysis of this case by examining the Secretary’s 
orders and determinations in the light of the framework provided by the 
AMAA and the regulations issued thereunder. 


I. Controlling Provisions of the AMAA and Regulations, and the 
Secretary's Findings, Orders, and Determinations. 


The Secretary is authorized by § 8c(3) of the Act to hold a hearing 
whenever he has reason to believe that the issuance of an order will tend to 
effectuate the policy of the Act. Section 8c(3) provides (7 U.S.C. § 608c(3)): 


(3) Notice and hearing 


Whenever the Secretary of Agriculture has reason to believe that 
the issuance of an order will tend to effectuate the declared policy of 
this chapter with respect to any commodity or product thereof specified 
in subsection (2) of this section [which includes fruits], he shall give 
due notice of and an opportunity for a hearing upon a proposed order. 


°The AMAA (7 U.S.C. § 608c(15)(A)) provides, in pertinent part (emphasis added): 
(15) Petition by handler for modification of order or exemption. ... 


(A) Any handler subject to an order may file a written petition with the 
Secretary of Agriculture, stating that any such order or any provision of any such 
order or any obligation imposed in connection therewith és not in accordance 
with law and praying for a modification thereof or to be exempted therefrom. 
He shall thereupon be given an opportunity for a hearing upon such petition, 
in accordance with regulations made by the Secretary of Agriculture, with the 
approval of the President. After such hearing, the Secretary shall make a ruling 
upon the prayer of such petition which shall be final, if in accordance with law. 
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After a hearing, the Secretary is required to issue an order if he finds that 
it will tend to effectuate the declared policy of the Act. Section 8c(4) of the 
Act provides (7 U.S.C. § 608c(4) (emphasis added)): 


(4) Finding and issuance of order 


After such notice and opportunity for hearing, the Secretary of 
Agriculture shall issue an order if he finds, and sets forth in such order, 
upon the evidence introduced at such hearing (in addition to such other 
findings as may be specifically required by this section) that the 
issuance of such order and all of the terms and conditions thereof will 
tend to effectuate the declared policy of this chapter with respect to 
such commodity. 


This finding is referred to as the "tendency" finding in some decisions, 
including this decision. Note particularly that the statute not only directs what 
finding must be made, but, also, where it must be set forth, i.e., "in such 
order." Accordingly, so-called "tendency" findings set forth in press releases 
or in public utterances are irrelevant, for regulatory purposes. Only a finding, 
as to the tendency of the order to effectuate the policy of the Act, that is set 
forth in the order has any significance. (Accordingly, petitioner’s reliance on 
so-called findings by the Secretary issued in press releases or public 
statements, that the order would not tend to effectuate the declared policy of 


the Act unless all of the proposed amendments were adopted, is misplaced.) 

Unless the Act specifically distinguishes between original orders and 
amendments to orders, the same provisions are applicable. That is, § 8c(17) 
provides (7 U.S.C. § 608c(17)): 


(17) Provisions applicable to amendments 


The provisions of this section [608c] and section 608d of this title 
applicable to orders shall be applicable to amendments to orders. . . . 


Orders may be issued if the requisite number of handlers and producers 
favor the issuance of the order. Section 8c(8) of the Act provides (7 U.S.C. 
§ 608c(8)): 


(8) Orders with marketing agreement 


Except as provided in subsection (9) of this section, no order issued 
pursuant to this section shall become effective until the handlers 
(excluding cooperative associations of producers who are not engaged 
in processing, distributing, or shipping the commodity or product 
thereof covered by such order) of not less than 50 per centum of the 
volume of the commodity or product thereof covered by such order 
which is produced or marketed within the production or marketing 
area defined in such order have signed a marketing agreement, entered 
into pursuant to section 608b of this title, which regulates the handling 
of such commodity or product in the same manner as such order, 
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except that as to citrus fruits produced in any area producir ; what is 
known as California citrus fruits no order issued pursuant to this 
subsection shall become effective until the handlers of not less than 80 
per centum of the volume of such commodity or product thereof 
covered by such order have signed such a marketing agreement: 
Provided, That no order issued pursuant to this subsection shall be 
effective unless the Secretary of Agriculture determines that the 
issuance of such order is approved or favored: 


(A) _ By at least two-thirds of the producers who (except 
that as to citrus fruits produced in any area producing what is 
known as California citrus fruits said order must be approved or 
favored by three-fourths of the producers), during a 
representative period determined by the Secretary, have been 
engaged, within the production area specified in such marketing 
agreement or order, in the production for market of the 
commodity specified therein, or who, during such representative 
period, have been engaged in the production of such commodity 
for sale in the marketing area specified in such marketing 
agreement, or order, or 


(B) By producers who, during such representative period, 
have produced for market at least two-thirds of the volume of 
such commodity produced for market within the production area 
specified in such marketing agreement or order, or who, during 
such representative period, have produced at least two-thirds of 
the volume of such commodity sold within the marketing area 
specified in such marketing agreement or order. 


Even if handlers refuse to sign the marketing agreement (as is customary), 
the Secretary can still issue the order if the Secretary determines that it is 
approved by the requisite percentage of producers, and that the issuance of 
the order is the only practical means of advancing the interest of the 
producers. Section 8c(9) of the Act provides (7 U.S.C. § 608c(9)): 


(9) Orders with or without marketing agreement 


Any order issued pursuant to this section shall become effective in 
the event that, notwithstanding the refusal or failure of handlers 
(excluding cooperative associations of producers who are not engaged 
in processing, distributing, or shipping the commodity or product 
thereof covered by such order) of more than 50 per centum of the 
volume of the commodity or product thereof (except that as to citrus 
fruits produced in any area producing what is known as California 
citrus fruits said per centum shall be 80 per centum) covered by such 
order which is produced or marketed within the production or 
marketing area defined in such order to sign a marketing agreement 
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relating to such commodity or product thereof, on which a hearing has 
been held, the Secretary of Agriculture determines: 


(A) That the refusal or failure to sign a marketing 
agreement (upon which a hearing has been held) by the 
handlers (excluding cooperative associations of producers who 
are not engaged in processing, distributing, or shipping the 
commodity or product thereof covered by such order) of more 
than 50 per centum of the volume of the commodity or product 
thereof (except that as to citrus fruits produced in any area 
producing what is known as California citrus fruits said per 
centum shall be 80 per centum) specified therein which is 
produced or marketed within the production or marketing area 
specified therein tends to prevent the effectuation of the 
declared policy of this chapter with respect to such commodity 
or product, and 


(B) That the issuance of such order is the only practical 
means of advancing the interests of the producers of such 
commodity pursuant to the declared policy, and is approved or 
favored: 


(i) By at least two-thirds of the producers (except that 
as to citrus fruits produced in any area producing what is 
known as California citrus fruits said order must be 
approved or favored by three-fourths of the producers) 
who, during a representative period determined by the 
Secretary, have been engaged, within the production area 
specified in such marketing agreement or order, in the 
production for market of the commodity specified 
therein, or who, during such representative period, have 
been engaged in the production of such commodity for 
sale in the marketing area specified in such marketing 
agreement, or order, or 


(ii) By producers who, during such representative 
period, have produced for market at least two-thirds of 
the volume of such commodity produced for market 
within the production area specified in such marketing 
agreement or order, or who, during such representative 
period, have produced at least two-thirds of the volume 
of such commodity sold within the marketing area 
specified in such marketing agreement or order. 


The Secretary’s determinations under § 8c(9), just quoted, are referred to 
in some decisions, including this decision, as the "necessity" determinations, 
that is, determinations as to the necessity of the order to effectuate the Act 
despite handler refusal of the marketing agreement. As shown in parts II and 
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III of these conclusions, infra, the Act provides for no additional hearing with 
respect to such "necessity" determinations, and for no additional findings of 
fact. Furthermore, the Act contains no requirements or guidelines as to how 
the Secretary is to determine the requisite producer approval, in the case of 
an amendment to an order. In order to determine such producer approval, 
the Secretary may, if he chooses, conduct a referendum. Section 8c(19) of the 
Act provides (7 U.S.C. § 608c(19) (emphasis added)): 


(19) Producer or processor referendum for approving order 


For the purpose of ascertaining whether the issuance of an order is 
approved or favored by producers or processors, as required under the 
applicable provisions of this chapter, the Secretary may conduct a 
referendum among producers or processors and in the case of an order 
other than an amendatory order shall do so. The requirements of 
approval or favor under any such provision shall be held to be 
complied with if, of the total number of producers or processors, or the 
total volume of production, as the case may be, represented in such 
referendum, the percentage approving or favoring is equal to or in 
excess of the percentage required under such provision. The terms and 
conditions of the proposed order shall be described by the Secretary in 
the ballot used in the conduct of the referendum. The nature, content, 
or extent of such description shall not be a basis for attacking the legality 
of the order or any action relating thereto. Nothing in this subsection 
shall be construed as limiting representation by cooperative associations 
as provided in subsection (12) of this section. . . . 


A cooperative association is entitled to bloc-vote for its members. Section 
8c(12) of the Act provides (7 U.S.C. § 608c(12)): 


(12) Approval of cooperative association as approval of producers 


Whenever, pursuant to the provisions of this section, the Secretary 
is required to determine the approval or disapproval of producers with 
respect to the issuance of any order, or any term or condition thereof, 
or the termination thereof, the Secretary shall consider the approval or 
disapproval by any cooperative association of producers, bona fide 
engaged in marketing the commodity or product thereof covered by 
such order, or in rendering services for or advancing the interests of 
the producers of such commodity, as the approval or disapproval of the 
producers who are members of, stockholders in, or under contract with, 
such cooperative association of producers. 


The Secretary is required to terminate or suspend an order whenever he 
finds that it obstructs or does not tend to effectuate the policy of the Act. 
Section 8c(16) of the Act provides (7 U.S.C. § 608c(16)): 
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(16) Termination of orders and marketing agreements 


(A)(i) Except as provided in clause (ii), the Secretary of Agriculture 
shall, whenever he finds that any order issued under this section, or any 
provision thereof, obstructs or does not tend to effectuate the declared 
policy of this chapter, terminate or suspend the operation of such order 
or such provision thereof. 


(ii) The Secretary may not terminate any order issued under this 
section for a commodity for which there is no Federal program 
established to support the price of such commodity unless the Secretary 
gives notice of, and a statement of the reasons relied upon by the 
Secretary for, the proposed termination of such order to the 
Committee on Agriculture, Nutrition, and Forestry of the Senate and 
the Committee on Agriculture of the House of Representatives not 
later than 60 days before the date such order will be terminated. 


The Rules of Practice and Procedure Governing Proceedings to Formulate 
Marketing Agreements and Marketing Orders appear in 7 C.F.R. § 900.1-.18. 
In compliance with the rulemaking requirements of the Administrative 
Procedure Act, they provide for a hearing before an Administrative Law 
Judge, the issuance of a recommended decision by the Administrator of the 
Agricultural Marketing Service, and a Final Decision by the Secretary. The 
rules of practice require the Secretary to include in his Final Decision a 
“statement of his findings and conclusions, as well as the reasons or basis 
therefor, upon all the material issues of fact, law or discretion presented on 
the record" (7 C.F.R. § 900.13a). The prohibition against ex parte 
communications does not apply to any determinations or actions after "the 
issuance of the Secretary’s decision" (7 C.F.R. § 900.16(a)). 

The Procedure for the Conduct of Referenda in Connection With 
Marketing Orders for Fruits, Vegetables, and Nuts Pursuant to the 
Agricultural Marketing Agreement Act of 1937, as Amended, appear in a 
different subpart of the general regulations (7 C.F.R. § 900.400-.407). These 
regulations set forth the procedure to be used when the Secretary decides to 
conduct a referendum, but include no provisions with respect to the making 
of any findings or determinations underlying the decision to hold a 
referendum. 

Turning now to the Secretary’s’ actions relevant to this case, the notice of 
proposed rulemaking is totally silent as to whether a referendum would be 
held, or the manner of conducting a referendum (RX 1; 48 Fed. Reg. 11,276 
(1983)). Similarly, the recommended decision contains no reference as to 
whether a referendum would be held to determine producer approval of any 
proposed amendments, or as to the manner of conducting a referendum (RX 
2; 49 Fed. Reg. 14,860 (1984)). The recommended decision does contain 
general findings, including the “tendency” finding that the “marketing 


7The term Secretary is used to refer to the Secretary or to any person to whom the Secretary’s 
authority has been delegated. 
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agreements and orders, as amended, and as hereby proposed to be further 
amended, and all of the terms and conditions thereof, will tend to effectuate 
the declared policy of the Act" (49 Fed. Reg. 14,860, 14,872 (1984)), but this 
is merely a recommended decision, inviting interested persons to file 
exceptions. 

The required "tendency" finding, i.e., that the order as further amended 
will tend to effectuate the declared policy of the Act, does not appear in the 
body of the Secretary’s Final Decision. However, at the end of the Secretary’s 
Final Decision, it is stated (RX 3; 49 Fed. Reg. 29,071, 29,088 (1984)): 


Marketing Agreements and Orders 


Annexed hereto and made a part hereof are four documents 
entitled, respectively, . . ."Marketing Agreement, as Further Amended, 
Regulating the Handling of Valencia Oranges Grown in Arizona and 
Designated Part of California," and "Order Amending the Order, as 
Amended, Regulating the handling of Valencia Oranges Grown in 
Arizona and Designated Part of California." These documents have 
been decided upon as the detailed and appropriate means of 
effectuating the foregoing conclusions. 


It is hereby ordered, that this entire decision, except the annexed 
marketing agreements, be published in the Federal Register. The 
regulatory provisions of the marketing agreements are identical with 
those contained in the orders as hereby proposed to be amended by 
the annexed orders which are published with this decision. 


The annexed marketing order (referred to in the preceding quotation) 
contains the amendatory language effectuating all of the amendments 
approved in the Secretary’ Final Decision, preceded by findings and 
determinations, including the "tendency" finding that the "said order, as 
amended and as hereby further amended, and all of the terms and conditions 
thereof, will tend to effectuate the declared policy of the Act" (49 Fed. Reg. 
29,071, 29,094 (1984)). However, footnote 1 to the annexed order provides 
(49 Fed. Reg. 29,071, 29,094 (middle column) (1984)): 


'This order shall not become effective unless and until the 
requirements of § 900.14 of the rules [of] practice and procedure 
governing proceedings to formulate marketing agreements and orders 
have been met. 


The requirements of § 900.14, referred to in note 1 just quoted, relate to 
the regulations as to the issuance of marketing agreements and orders based 
on the requisite producer approval (or producer and handler approval). Since 
the order annexed to the Secretary’s Final Decision does not become effective 
until it has been approved by the requisite number of producers, it necessarily 
follows that the "tendency" finding set forth in that order is not effective until 
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the requisite number of producers have approved the order. Accordingly, the 
"tendency" finding is tentative, until producers have approved the amendments. 

The referendum order, which appears immediately following the 
Secretary's Final Decision (RX 3; 49 Fed. Reg. 29,071, 29,088 (1984)), is 
actually a separate matter from the Secretary’s Final Decision, but, for 
convenience, is included immediately following the Final Decision (in the 
same document), with only a single signature by the Secretary applicable to 
the Final Decision and the referendum order. Accordingly, the statement in 
the Final Decision that “this decision contains an order directing that 
referenda be held among producers" (Finding 9, supra) is true only in a very 
loose manner of speaking. It would have been more precise, and more 
accurate, to say that “immediately following this decision, there is an order 
directing that referenda be held among producers." The more accurate 
reference to the referendum order as a separate matter from the Secretary’s 
Final Decision appears in the supplementary information as to the 
"Amendment to Referendum Order" (RX 3; 49 Fed. Reg. 32,080 (1984)), 
which, in listing the prior relevant Federal Register documents, includes 
"Decision (and Referendum Order) on Proposed Further Amendment of 
Marketing Agreements and Orders 907 and 908, Both as Amended, issued 
July 12, 1984, and published in the July 18, 1984, issue of the Federal Register 
(49 FR 29071)." Similarly, in the supplementary information set forth in the 
final rule published January 11, 1985, listing the prior relevant Federal 
Register documents, the list includes "Secretary’s Decision and Referendum 
Order issued July 12, 1984, and published in the July 18, 1984, issue of the 
Federal Register (49 FR 29071)." (RX 5; 50 Fed. Reg. 1429 (1985)). 

Since the Secretary’s referendum order is not part of the Secretary’s Final 
Decision, is not a rule or a regulation, and is a matter committed to the 
Secretary's discretion, there is no need for the Secretary to explain why he 
originally decided to conduct one type of referendum, and then decided to 
conduct a different type of referendum (see infra, part II). As explained in 
part II of these conclusions, the Secretary’s referendum determination is 
merely one aspect of the Secretary's necessity determinations (i.e., the 
determinations that it is necessary to amend the order notwithstanding handler 
failure to agree to a marketing agreement), and the Secretary’s "necessity" 
determinations are not subject to review. 

It is only in the final rule published on January 11, 1985, after the 
producers had approved some of the proposed amendments and rejected 
others, that the Secretary made the effective "tendency" determination that the 
"said orders, as amended, and as hereby further amended, and all of the terms 
and conditions thereof, will tend to effectuate the declared policy of the act" 
(RX 5; 50 Fed. Reg. 1429 (1985)). This "tendency" finding applies, of course, 
only to those amendments that had been approved by the producers in the 
referendum. There is no contention by petitioner that substantial evidence on 
the record of the rulemaking hearing does not support each of the 
amendments approved by the producers and included in the final amendatory 
rule. There is, of course, no requirement that substantial evidence in the 
rulemaking record support the Secretary’s action in refusing to issue the 
proposed amendments not approved by the producers. Jn re Sequoia Orange 





SEQUOIA ORANGE CO., INC. 771 
48 Agric. Dec. 750 


Co., 47 Agric. Dec. , Slip op. at 108-26 (Jan 29, 1988), remanded on other 
grounds sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP (E.D. 
Cal. June 14, 1989). 


II. This Proceeding Is Controlled by 5 U.S.C. § 701(a)(2) (Exempt from 
Judicial Review) of the Administrative Procedure Act, Rather Than 5 
U.S.C. § 706(2)(A) (Subject to Judicial Review). 


After a thorough review of the cases and authorities discussed in 
Respondent’s Appeal Petition (November 4, 1987, pp. 5-12) (which is an 
almost verbatim restatement of the pertinent parts of Respondent’s Proposed 
Findings of Fact, Conclusions and Brief In Support Thereof (May 21, 1987, 
pp. 6-9)), together with the Initial Decision, and petitioner’s and intervenor’s 
briefs, the conclusion is inescapable that respondent is correct that the 
Secretary's August 10, 1984, referendum decision is not subject to judicial 
review. This follows because § 701(a)(2) of the Administrative Procedure Act 
(5 U.S.C. § 701(a)(2)) specifically exempts from judicial review those agency 
decisions which are “committed to agency discretion by law." The analysis 
below will show that the controlling court decisions require, and the facts 
herein clearly show, that this case is controlled by § 701(a)(2), because there 
is no law to apply. 

Both Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971) 
(Overton Park) and Heckler v. Chaney, 470 U.S. 821, 830 (1985) (Chaney) have 
painstaking analysis of the tension between §§ 701 and 706 of the 
Administrative Procedure Act (more will be forthcoming on this shortly). 
Both cases clearly state that § 701 must first be addressed. To do otherwise 
would be to establish a standard of review (under § 706) before judicial review 
is even shown to be available. 

The Overton Park Court addressed this issue in the following way (Overton 
Park, supra, at 410) (emphasis added): 


A threshold question--whether petitioners are entitled to any judicial 
review--is easily answered. Section 701 of the Administrative Procedure 
Act, 5 U.S.C. § 701 (1964 ed., Supp. V), provides that the action of 
“each authority of the Government of the United States," which 
includes the Department of Transportation [footnote omitted], is 
subject to judicial review except where there is a statutory prohibition 
on review or where “agency action is committed to agency discretion by 
law." 


*Section 701(a) of the Administrative Procedure Act provides (5 U.S.C. § 701(a)): 
§ 701. Application; definitions 
(a) This chapter applies, according to the provisions thereof, except to the extent that-- 
(1) statutes preclude judicial review; or 


(2) agency action is committed to agency discretion by law. 
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The Court then analyzed the particular facts of the Overton Park case 
against these criteria and determined that (i) there was no § 701(a)(1)-type 
prohibition on judicial review, and (ii) there were two statutes placing limits 
on the Secretary of Transportation’s discretion, which lifted the decision out 
of the exemption from judicial review in § 701(a)(2). 

As to the exception for action "committed to agency discretion by law," the 
Court held (401 U.S. at 410): 


Similarly, the Secretary's decision here does not fall within the 
exception for action "committed to agency discretion." This is a very 
narrow exception. [Footnote omitted.] Berger, Administrative 
Arbitrariness and Judicial Review, 65 Col. L. Rev. 55 (1965). The 
legislative history of the Administrative Procedure Act indicates that it 
is applicable in those rare instances where "statutes are drawn in such 
broad terms that in a given case there is no law to apply." S. Rep. No. 
752, 79th Cong., 1st Sess., 26 (1945). 


The Supreme Court concluded, based upon its analysis, that (id. at 413) 
(emphasis added): 


Plainly, there is "law to apply” and thus the exemption for action 
“committed to agency discretion" is inapplicable. But the existence of 
judicial review is only the start: the standard for review must also be 
determined. For that we must look to § 706 of the Administrative 
Procedure Act, 5 U.S.C. § 706 (1964 ed., Supp. V), which provides that 
a “reviewing court shall . . . hold unlawful and set aside agency action, 
findings, and conclusions found" not to meet six separate standards.” 


*"To the extent necessary to decision and when presented, the 
reviewing court shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the meaning or 
applicability of the terms of an agency action. The reviewing court 
shall-- 


°*The two statutes, providing "law to apply,” are summarized by the Court as follows (401 U.S. 
at 411): 


Section 4(f) of the Department of Transportation Act and § 138 of the Federal-Aid 
Highway Act are clear and specific directives. Both the Department of Transportation 
Act and the Federal-Aid Highway Act provide that the Secretary "shall not approve any 
program or project" that requires the use of any public parkland "unless (1) there is no 
feasible and prudent alternative to the use of such land, and (2) such program includes 
all possible planning to minimize harm to such park... ." 23 U.S.C. § 138 (1964 ed., 
Supp. V); 49 U.S.C. § 1653(f) (1964 ed., Supp. V). This language is a plain and explicit 
bar to the use of federal funds for construction of highways through parks--only the 
most unusual situations are exempted. 





SEQUOIA ORANGE CO., INC. 773 
48 Agric. Dec. 750 


"(1) compel agency action unlawfully withheld or unreasonably 
delayed; and 


"(2) hold unlawful and set aside agency action, findings, and 
conclusions found to be-- 


"(A) arbitrary, capricious, an abuse of discretion, or otherwise not 
in accordance with law; 


"(B) contrary to constitutional right, power, privilege, or immunity; 


"(C) in excess of statutory jurisdiction, authority, or limitations, or 
short of statutory right; 


"(D) without observance of procedure required by law; 


"(E) unsupported by substantial evidence in a case subject to 
sections 556 and 557 of this title or otherwise reviewed on the record 
of an agency hearing provided by statute; or 


"(F) unwarranted by the facts to the extent that the facts are subject 
to trial de novo by the reviewing court. 


"In making the foregoing determinations, the court shall review the 
whole record or those parts of it cited by a party, and due account shall 
be taken of the rule of prejudicial error." 5 U.S.C. § 706 (1964 ed., 
Supp. V). 


Thus, the Overton Park decision clearly requires that the exemption from 
judicial review, in § 701(a), be first addressed, before a standard of review 
under § 706 can be determined. 

The Supreme Court again addressed the § 701/§ 706 dichotomy in Chaney. 
Once again, the Court specifically required that § 701(a) be first addressed, 
as follows (Chaney, supra, 470 U.S. at 828-29) (emphasis added): 


The APA’s comprehensive provisions for judicial review of "agency 
actions” are contained in 5 U.S.C. §§ 701-706. Any person "adversely 
affected or aggrieved" by agency action, see § 702, including a “failure 
to act," is entitled to "judicial review thereof," as long as the action is 
a "final agency action for which there is no other adequate remedy in 
a court," see § 704. The standards to be applied on review are 
governed by the provisions of § 706. But before any review at all may 
be had, a party must first clear the hurdle of § 701(a). That section 
provides that the chapter on judicial review "applies, according to the 
provisions thereof, except to the extent that--(1) statutes preclude 
judicial review; or (2) agency action is committed to agency discretion 
by law." ... 
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This Court first discussed § (a)(2) in Citizens to Preserve Overton 
Park v. Volpe, 401 U.S. 402 (1971). ... This Court first addressed the 
"threshold question" of whether the agency’s action was at all 
reviewable. . . ."° 


Thus, there is no question but that there is a requirement to determine the 
§ 701(a) exemption from judicial review, before going on to choose the standard 
of review in § 706. 

Chaney further analyzes the tension between §§ 701 and 706, as follows 
(Chaney, supra, at 828-30, 832-33): 


This Court has not had occasion to interpret this second exception 
in § 701(a) in any great detail. On its face, the section does not 
obviously lend itself to any particular construction; indeed, one might 
wonder what difference exists between § (a)(1) and § (a)(2). The 
former section seems easy in application; it requires construction of the 
substantive statute involved to determine whether Congress intended 
to preclude judicial review of certain decisions. That is the approach 
taken with respect to § (a)(1) in cases such as Southern R. Co. v. 
Seaboard Allied Milling Corp, 442 U.S. 444 (1979), and Dunlop v. 
Bachowski, 421 U.S., at 567. But one could read the language 
“committed to agency discretion by /aw" in § (a)(2) to require a similar 
inquiry. In addition, commentators have pointed out that construction 
of § (a)(2) is further complicated by the tension between a literal 
reading of § (a)(2), which exempts from judicial review those decisions 
committed to agency “discretion,” and the primary scope of review 
prescribed by § 706(2)(A)--whether the agency’s action was “arbitrary, 
capricious, or an abuse of discretion." How is it, they ask, that an 
action committed to agency discretion can be unreviewable and yet 
courts still can review agency actions for abuse of that discretion? See 
5 K. Davis, Administrative Law § 28:6 (1984) (hereafter Davis); Berger, 
Administrative Arbitrariness and Judicial Review, 65 Colum. L. Rev. 
55, 58 (1965). The APA’s legislative history provides little help on this 
score. Mindful, however, of the common-sense principle of statutory 
construction that sections of a statute generally should be read "to give 
effect, if possible, to every clause . . .," see United States v. Menasche, 
348 U.S. 528, 538-539 (1955), we think there is a proper construction 
of § (a)(2) which satisfies each of these concerns. 


This Court first discussed § (a)(2) in Citizens to Preserve Overton 
Park v. Volpe, 401 U.S. 402 (1971). That case dealt with the Secretary 
of Transportation’s approval of the building of an interstate highway 
through a park in Memphis, Tennessee. The relevant federal statute 


"See, also, ICC v. Brotherhood of Locomotive Eng’rs, 482 U.S. 270, 282-87 (1987). 
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provided that the Secretary "shall not approve" any program or project 
using public parkland unless the Secretary first determined that no 
feasible alternatives were available. Jd., at 411. Interested citizens 
challenged the Secretary's approval under the APA, arguing that he 
had not satisfied the substantive statute’s requirements. This Court 
first addressed the "threshold question" of whether the agency’s action 
was at all reviewable. After setting out the language of § 701(a), the 
Court stated: 


"In this case, there is no indication that Congress sought to prohibit 
judicial review and there is most certainly no ‘showing of "clear and 
convincing evidence" of a. . . legislative intent’ to restrict access to 
judicial review. Abbott Laboratories v. Gardner, 387 U.S. 136, 141 
(1967). ... 


"Similarly, the Secretary’s decision here does not fall within the 
exception for action ‘committed to agency discretion.’ This is a very 
narrow exception. ... The legislative history of the Administrative 
Procedure Act indicates that it is applicable in those rare instances 
where ‘statutes are drawn in such broad terms that in a given case 
there is no law to apply.’ S. Rep. No. 752, 79th Cong., 1st Sess. 26 
(1945)." Overton Park, supra, at 410 (footnote omitted). 


The above quote answers several of the questions raised by the 
language of § 701(a), although it raises others. First, it clearly 
separates the exception provided by § (a)(1) from the § (a)(2) 
exception. The former applies when Congress has expressed an intent 
to preclude judicial review. The latter applies in different 
circumstances; even where Congress has not affirmatively precluded 
review, review is not to be had if the statute is drawn so that a court 
would have no meaningful standard against which to judge the agency’s 
exercise of discretion. In such a case, the statute ("law") can be taken 
to have "committed" the decisionmaking to the agency’s judgment 
absolutely. This construction avoids conflict with the "abuse of 
discretion" standard of review in § 706--if no judicially manageable 
standards are available for judging how and when an agency should 
exercise its discretion, then it is impossible to evaluate agency action 
for "abuse of discretion." In addition, this construction satisfies the 
principle of statutory construction mentioned earlier, by identifying a 
separate class of cases to which § 701(a)(2) applies. 


[The Supreme Court’s analysis of prosecutorial discretion, as applied 
in Chaney, under the APA is omitted.] 


We of course only list the above concerns to facilitate understanding 
of our conclusion that an agency’s decision not to take enforcement 
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action should be presumed immune from judicial review under § 
701(a)(2). For good reasons, such a decision has traditionally been 
“committed to agency discretion,” and we believe that the Congress 
enacting the APA did not intend to alter that tradition. Cf. 5 Davis § 
28:5 (APA did not significantly alter the "common law" of judicial 
review of agency action). In so stating, we emphasize that the decision 
is only presumptively unreviewable; the presumption may be rebutted 
where the substantive statute has provided guidelines for the agency to 
follow in exercising its enforcement powers.‘ Thus, in establishing this 


“We do not have in this case a refusal by the agency to institute 
proceedings based solely on the belief that it lacks jurisdiction. Nor do 
we have a situation where it could justifiably be found that the agency 
has “consciously and expressly adopted a general policy" that is so 
extreme as to amount to an abdication of its statutory responsibilities. 
See, e.g., Adams v. Richardson, 156 U.S. App. D.C. 267, 480 F.2d 1159 
(1973) (en banc). Although we express no opinion on whether such 
decisions would be unreviewable under § 701(a)(2), we note that in 
those situations the statute conferring authority on the agency might 
indicate that such decisions were not "committed to agency discretion." 


presumption in the APA, Congress did not set agencies free to 


disregard legislative direction in the statutory scheme that the agency 
administers. Congress may limit an agency’s exercise of enforcement 
power if it wishes, either by setting substantive priorities, or by 
otherwise circumscribing an agency’s power to discriminate among 
issues or cases it will pursue. How to determine when Congress has 
done so is the question left open by Overton Park. 


A proper threshold question analysis in this case tracks the approach taken 
by respondent in both its brief (Respondent’s Brief, supra, at 6-9) and its 
appeal (Respondent’s Appeal, supra, at 5-8). The ALJ agreed with much of 
respondent’s analysis (up to and including the points based upon 
Consolidated-Tomoka). Thus, based upon Rock Royal, Queensboro Farm, 
Mills, and Hygeia Dairy, the ALJ agreed that the Secretary has broad 
discretion in administering the AMAA. And the ALJ agreed that the 
Secretary's referendum discretion is different, depending upon whether the 
matter is a new order, or an amendatory order: the Secretary must conduct 
a referendum for a new order, but a referendum concerning an amendatory 
order is discretionary (§ 608c(19)). Moreover, the ALJ agreed that courts 
generally refuse to second-guess the Secretary on the conduct of referenda, 
and that Consolidated-Tomoka is an incorrect decision. Accordingly, the 
conclusion is inescapable that the Act places referenda to determine producer 
approval of amendatory orders in the Secretary's complete discretion. 

Respondent properly relies, in this respect, on Suntex Dairy v. Block, 666 
F.2d 158 (Sth Cir.), reh’g denied, 670 F.2d 181, cert. denied, 459 U.S. 826 
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(1982). Suntex Dairy (although a milk case) is strictly analogous to the judicial 
review question we have here. In fact, Suntex Dairy, to my mind, answers 
petitioner’s primary arguments. 

An examination of Suntex Dairy reveals that this Fifth Circuit (first 
impression) decision on judicial review under the AMAA, and controlling 
authorities (e.g., Rock Royal and Overton Park), properly separates for judicial 
review purposes the AMAA’s "tendency" hearing and the AMAA’s "necessity" 
determination, required of the Secretary, as follows (Suntex Dairy, supra, at 
161): 


Under the statutory scheme, a hearing is specifically required for the 
determination as to whether the issuance of the proposed order will 
tend to effectuate the purposes of the Act (the "tendency" hearing), 7 
U.S.C. § 608c(3) and (4); however, the statute does not require an 
additional hearing for the Secretary’s further determinations about 
refusal of handler approval and about the necessity of the order (the 
"necessity" determination), 7 U.S.C. § 608c(9)(A) and (B). 


As relevant in Suntex Dairy, the issues were framed by the court, as follows 
(id. at 160): 


The plaintiff milk producers brought this action to challenge an 
order by the Secretary of Agriculture, which merged six milk marketing 
orders in Texas into a single new order regulating the former six- 
market area and additional previously unregulated counties. The 
district court held that substantial evidence supported the Secretary’s 
determinations that (a) the merged order tends to effectuate the policy 
of the Act, (b) the failure of the milk handlers to approve the 
agreement tends to prevent the effectuation of the policy of the Act, 
and (c) issuance of the order is the only practical means of advancing 
the interests of the producers in the area. On appeal, the plaintiffs 
argue that all three determinations were unsupported by substantial 
evidence, and were arbitrary, capricious, and an abuse of the 
Secretary’s discretion. We find that the Secretary’s determination that 
the merged order tends to effectuate the policy of the Act was 
supported by substantial evidence, and was not arbitrary, capricious, or 
an abuse of discretion, and that his further determinations concerning 
the effect of handler failure to approve the marketing arrangement and 
the necessity of the order were discretionary acts not subject to review 
by the courts except for procedural irregularity or fraud. We therefore 
affirm. 


This proceeding’s "tendency" hearing (under 7 U.S.C. § 608c(3) and (4)), 
which resulted in the Final Decision of July 12, 1984, was not challenged by 
petitioner for legal sufficiency. Thus, the first issue in Suntex Dairy 
(corresponding to subpart (a) of the District Court’s decision referred to in 
the immediately preceding quotation), need not be analyzed. The "tendency" 
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hearing herein comports with the requirements of 5 U.S.C. § 706(2)(A) and 
(E), for the same reasons given by the court in Suntex Dairy (id. at 162-63). 

The next issue in Suntex Dairy is strictly analogous to our situation, 
because both situations have to do with the Secretary’s "further 
determinations"; to wit, after the Secretary has decided the "tendency" of the 
subject order to effectuate the declared policy of the Act, he makes "further 
determinations,” as follows (id. at 163) (emphasis added): 


The plaintiffs argue that, even assuming that there was substantial 
evidence to support the Secretary’s decision that the merged order 
tends to effectuate the declared policy of the Act, his further 
determinations that, in regard to the former Corpus Christi order, the 
absence of handler approval tended to prevent effectuation of the 
policy of the Act, and the only practical means of advancing the policy 
of the Act was to issue the producer-approved order, were unsupported 
by substantial evidence, as well as arbitrary, capricious, and an abuse 
of discretion. 


We ultimately find, for reasons below set forth, that these 
determinations made by the Secretary were entrusted to his discretion 
and required no further factual showing beyond the findings in the 
initial "tendency" hearing that the order tended to effectuate the 
purposes of the Act. 


The Secretary’s "further determinations" in Suntex Dairy, to which the court 
ultimately applies its threshold question analysis, are that "the absence of 
handler approval tended to prevent effectuation of the policy of the Act," and 
that “the only practical means of advancing the policy of the Act was to issue 
the producer-approved order... .". (See 7 U.S.C. § 608c(9)(A) and (B)) In 
this proceeding, petitioner is one step further removed than that, attacking 
instead the lawfulness of the "Amendment to Referendum Order" published 
August 10, 1984 (47 Fed. Reg. 32,080 (1984)). 

By this I mean that the document in this proceeding, containing identical 
“further determinations" language, like that quoted from Suntex Dairy, came 
after the “Amendment to Referendum Order," supra. The pertinent portions 
of the Final Rule, published January 11, 1985 (50 Fed. Reg. 1429, 1430 
(1985)), are as follows: 


(c) Determinations. It is hereby determined that: 


(1) The..."Marketing Agreement, as Amended, Regulating the 
Handling of Valencia Oranges Grown in Arizona and Designated Part 
of California" upon which the aforesaid public hearing was held [has] 
not been signed by handlers . .. who. . . for Valencia oranges, handled 
not less than 80 percent of the volume of such oranges covered by the 
said orders, as amended and as hereby further amended; and 
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(2) The provisions of this amendatory order, amending the 
aforesaid orders, as amended, were favored by at least [the required 
proportionate numbers of producers either participating in the 
referendum or by volume represented in the referendum]. 


In the absence of signed marketing agreements, 


(3) The issuance of this amendatory order is the only practical 
means pursuant to the declared policy of the act of advancing the 
interests of the producers of ... Valencia oranges in the respective 
production areas. 


Thus, in both proceedings, petitioners are attacking as unlawful the 
Secretary’s "further determinations." That the petitioner in this proceeding has 
focused only upon a lesser, included part of the "necessity" determinations--the 
lawfulness of the "Amendment to Referendum Order"--does not divert our 
inquiry from the overall threshold question analysis of whether judicial review 
may be had at all of the "necessity" determinations. 

Suntex Dairy’s threshold question analysis of § 701(a)(2) shows that the 
Secretary's "necessity" determinations under the AMAA are exempt from 
judicial review. Moreover, the opinion also addresses the additional, 
procedural question of the lawfulness of the manner in which the Secretary 
makes the further determinations, which is the crux of petitioner’s argument 
concerning the "Amendment to Referendum Order." Thus, the court’s 
threshold question analysis is set forth at length, as follows (Suntex Dairy, 
supra, at 163-66) (emphasis in original): 


The Administrative Procedure Act, 5 U.S.C. § 702, provides that "A 
person suffering legal wrong because of agency action within the 
meaning of a relevant statute, is entitled to judicial review thereof." 
Nevertheless, 5 U.S.C. § 701(a) states specifically that the provisions of 
the APA dealing with judicial review do not apply when: "(1) statutes 
preclude judicial review; or (2) agency action is committed to agency 
discretion by law." Although there is no explicit preclusion of judicial 
review in the statute under discussion here, "an agency action is 
committed to the agency’s discretion and is not reviewable when an 
evaluation of the legislative scheme as well as the practical and policy 
implications demonstrate that review should not be allowed." Bullard 
v. Webster, 623 F.2d 1042, 1046 (Sth Cir. 1980), cert. denied, 451 US. 
907, 101 S.Ct. 1975, 68 L.Ed.2d 295 (1981), citing Local 2855 v. United 
States, 602 F.2d 574 (3d Cir. 1979). 


We are aware that the "committed to agency discretion" exception, 
5 US.C. § 701(a), of the APA is “very narrow". Citizens to Preserve 
Overton Park, supra, 401 U’S. at 410, 91 S.Ct. at 820 (1971). Access to 
judicial review should be restricted "[o]nly upon a showing of ‘clear and 
convincing evidence’ of a contrary legislative intent" to do so. Abbott 
Laboratories v. Gardner, 387 U.S. 136, 141, 87 S.Ct. 1507, 1511, 18 
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L.Ed.2d 681 (1967); Citizens to Preserve Overton Park, supra, 401 U.S. 
at 410, 91 S.Ct. at 820.” 


"For a discussion of the "committed to agency discretion" exception 
to the general rule that agency decisions are amenable to judicial 
review, see Berger, Administrative Arbitrariness: A Synthesis, 78 Yale 
LJ. 965 (1969); Berger, Administrative Arbitrariness: A Sequel, 51 
Minn.L.Rev. 601 (1967); Davis, Administrative Arbitrariness is Not 
Always Reviewable, 51 Minn.L.Rev. 643 (1967), Saferstein, 
Nonreviewability: A Functional Analysis of "Committed to Agency 
Discretion," 82 Harv.L.Rev. 367 (1968). See also L. Jaffe, Judicial 
Control of Administrative Action 353-76 (1965). 


The courts have historically limited the exception to cases where: (1) 
the statute in question is “drawn in such broad terms that in a given 
case there is no law to apply, [and] courts ... have no statutory 
question to review." S.Rep.No. 752, 79th Cong., 1st Sess., 26 (1945) (on 
Administrative Procedure Act); Citizens to Preserve Overton Park, supra, 
401 US. at 410, 91 S.Ct. at 821; Santa Clara v. Andrus, 572 F.2d 660, 
666-67 (9th Cir.), cert. denied, 439 U.S. 859, 99 S.Ct. 176, 58 L.Ed.2d 
167 (1978); (2) the courts are simply "ill-equipped" through a lack of 
expertise to review the decision in question, Hahn v. Gottlieb, 430 F.2d 
1243, 1249 (1st Cir. 1970); Kletschka v. Driver, 411 F.2d 436, 443 (2d 
Cir. 1969); and (3) the agency action involves decisions relating to 
areas, such as national defense, that "lie outside sound judicial domain 
in terms of aptitude, facilities, and responsibility.". Curran v. Laird, 420 
F.2d 122, 129 (D.C. Cir. 1969).8 


*See generally Pierce & Shapiro, supra, note 12. 


In “weighing of the need for, and the feasibility of, judicial review 
versus the potential for disruption of the administrative process," 
Bullard, supra, 623 F.2d at 1046, it is apparent to us that the 
determinations in question could not be subjected to any meaningful 
judicial review. After the Secretary holds the "tendency" hearing 
provided by 7 U.S.C. § 608c(3) and determines that the order tends to 
effectuate the policy of the Act, he must then determine whether, if the 
requisite number of handlers fail to approve the agreement, that failure 
tends to prevent the effectuation of the policy of the Act. Given that 
the Secretary has already made a determination, after notice and a 
hearing, that the order tends to effectuate the policy of the Act, it 
follows that failure by the handlers to approve such a marketing 
arrangement prevents effectuation of the policy of the Act. Judicial 
review of this determination could add nothing to the judicial review of 
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the hearing provided by 7 U.S.C. § 608c(4), and such review would be 
duplicative and inefficient. 


Although analysis of the plaintiffs’ claim with respect to the 
Secretary's determination that issuance of the order is the only practical 
means of advancing the interests of the producers is more difficult, it 
nevertheless yields the conclusion that this determination is also not 
subject to our review. 


In deciding whether the Secretary’s determination is "committed to 
agency discretion by law’ the test ‘is not whether a statute viewed in 
the abstract lacks law to be applied, but rather, whether ‘in a given 
case’ there is no law to be applied.” Andrus, supra, 572 F.2d at 666, 
quoting Strickland v. Morton, 519 F.2d 467, 470 (9th Cir. 1975) 
(emphasis in original). 


The scope of discretion accorded to the Secretary under the 
statutory scheme is such that 7 U.S.C. § 608c(9)(B) imposes no "limits 
[on the] agency’s discretion to act in the manner which is challenged." 
Andms, supra, 572 F.2d at 666. The Secretary must make a factual 
determination after the hearing about the tendency of the order to 
serve the purposes of the Act. In that situation, the Secretary’s 
discretion is limited by his lawful consideration of the evidence that is 
presented at the "tendency" hearing under 7 U.S.C. § 608c(3). Under 
7US.C. § 608c(9)(B), however, the Secretary is directed to determine, 
without the development of an additional evidentiary record, the necessity 
of the proposed order. The statute imposes rigorous obligations on the 
Secretary to develop an evidentiary record with respect to the 
"tendency" aspect of the order, but leaves him to make a determination 
of its "necessity" aspect without any further evidence to be taken. The 
most sensible construction of the statutory scheme, under these 
circumstances, is that the Secretary's determination for the "necessity" 
of the order--once the evidentiary "tendency" hearing establishes the 
Secretary's statutory authorization to issue it--is left to his 
administrative decision whether or not to issue it as "the only practical 
means of advancing the interests of the producers . . . pursuant to the 
declared policy [of the Act]", 7 U.S.C. § 608c(9)(B). We are reinforced 
in our view that this is the proper interpretation of the statutory 
provisions, because the Act has been so administratively construed and 
administered (albeit without issue being raised, until now) since its 
enactment. See, e.g. United States v. Rock Royal Co-Op., Inc., 307 U.S. 
533, 547, 59 S.Ct. 993, 1001, 83 L.Ed. 1446 (1939); H.P. Hood & Sons, 
Inc. v. United States, 307 U.S. 588, 592, 59 S.Ct. 1019, 1022, 83 L.Ed. 
1478 (1939). 


Further, although the courts may be equipped to determine whether 
the Secretary's "tendency" determination is supported by substantial 
evidence, it is clear that we are ill-equipped to examine the Secretary’s 
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"necessity" determination in the absence of any additional factual 
evidence or findings, the making of which the Act does not envisage. 
If we were to hold that the Secretary’s "necessity" determination were 
reviewable, it would imply that if the Secretary decided not to issue the 
order, then that decision would likewise be reviewable. That would put 
the federal courts in the position of possibly requiring that the 
Secretary issue an order that he has determined was not necessary to 
effectuate the purposes of the Act. 


On oral argument the Court was informed that never in the history 
of the Act have the handlers voted to approve a marketing 
arrangement. Thus, the additional finding of necessity has always 
followed as a matter of course without further hearing or findings. It 
would alter the established practice of over forty years under the 
Federal Milk Marketing Act to discover now a separate judicial review 
of the “necessity” finding of the Secretary. Thus, the logic of the 
finding of "necessity" being based upon the "tendency" hearing coalesces 
with the entrenched practice to establish that the "necessity" 
determination by the Secretary is discretionary administrative action. 


Our conclusion of non-reviewability is supported by two additional 
considerations. 


First, the statutory scheme of the Act and its limited judicial 
interpretations clearly define the ambit of federal court participation in 
the issuance of milk orders. 7 U.S.C. § 608c(15)(A) provides: 


Any handler subject to an order may file a written petition 
with the Secretary of Agriculture, stating that any such order or 
any provision of any such order or any obligation imposed in 
connection therewith is not in accordance with law and praying 
for a modification thereof or to be exempted therefrom. . . . 


After such hearing, the Secretary shall make a ruling upon 
the prayer of such petition which shall be final, if in accordance 
with law. 


7 US.C. § 608c(15)(B) then provides for review in the district court of 
the ruling issued by the Secretary. 


The judicial review provided by 7 U.S.C. § 608c(15)(A) has been 
interpreted in two primary cases. In United States v. Rock Royal Co.- 
Op., Inc., 307 U.S. 533, 59 S.Ct. 993, 83 L.Ed. 1446 (1939), the 
Supreme Court accorded handlers standing to raise by way of defense 
issues of want of statutory authority to impose certain provisions that 
were alleged to discriminate against particular handlers. In Stark v. 
Wickard, 321 U.S. 288, 64 S.Ct. 559, 88 L.Ed. 733 (1944), producers 
were permitted to challenge the Secretary's deduction from a fund used 
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to insure that the minimum price established by an order accurately 
reflected the actual use to which handlers put their purchased milk. 
Stark was explicit in its holding that judicial review beyond that 
authorized by the statute is justified only when the issue is the 
Secretary's statutory authority for a particular action. Jd. at 307, 64 
S.Ct. at 570. 


In the present case, however, the plaintiffs do not allege that the 
Secretary's determinations (that lack of handler approval tends to 
prevent effectuation of the Act, and that issuance of the order was 
necessary to advance the interests of the producers) are beyond the 
authority of the Secretary. Rather, the plaintiffs object to the manner 
in which the determinations were made. We have previously found no 
procedural irregularity in the manner in which the determinations were 
made, and our review function there ends so far as to the issues raised 
by this appeal. 


We do not intimate that the producers have no ability to get 
substantive review of the merits of the Secretary's determination. The 
Act’s provision for review was interpreted also in our earlier decision 
in Suntex Dairy v. Bergland, 591 F.2d 1063 (Sth Cir. 1979), to accord 
standing to producers to request a substantive review of the merits of 
the Secretary’s decision in his Section 8c(4) "tendency" determination. 
The plaintiffs may, of course, also challenge the "necessity" 
determination to the extent that "the agency lacked jurisdiction, that the 
agency’s decision was occasioned by impermissible influence, such as 
fraud or bribery, or that the decision violates a constitutional, statutory 
or regulatory command." Local 2855, supra, 602 F.2d at 580."° [The 
court’s second “additional consideration" is included, infra, part III, and 
relates to § 706(2)(A)’s standard of review.] 


The plaintiffs argue that Suntex [Dairy v. Bergland, 591 F.2d 1063 
(Sth Cir. 1979)] requires judicial review of the Secretary’s "necessity" 
determination, but such a reading would result in the producers having 
greater access to review than that explicitly provided by the Act. 
Rather, Suntex holds only that producers have standing to challenge the 
Secretary's order on its substantive merits; contrary to the plaintiffs’ 
suggestion, Suntex did not provide a standard for the substantive review 
that the producers were given standing to request. 


As described in Suntex I, the issue concerned whether the present 
milk producers had standing to attack the Secretary’s statewide milk 
marketing order as “invalid because not supported by substantial 
evidence," 591 F.2d at 1064, (and also because of bloc voting by the 
Associated Dairy Cooperative--but this contention of the producers was 
rejected, see part III of opinion, id. at 1067-68, and see note 11, supra). 
The issue was whether the milk producers had “standing to seek 
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judicial review on the substantive merits of the Secretary’s 
determination that a new Texas-wide order should be promulgated." 
Id. at 1065 (emphasis supplied). In finding standing in the producers 
for judicial review of the "substantive legality of orders promulgated 
pursuant to the [Act]," Jd. at 1065-66, we relied upon such factors as 
that “where as here the issue is the statutory power to make the 
deductions required by Order . . ., a mere hearing or opportunity to 
vote cannot protect minority producers against unlawful exactions 
which might be voted upon them by majorities.” Id. at 1066, see also 
1067. The issue with which we are presently concerned (the Secretary’s 
"necessity" determinations) was not before the appellate court or 
considered by it in Suntex I. 


The above threshold question analysis applies with equal force to the 
Secretary’s "further determinations" concerning the "necessity" portions of the 
instant proceeding. That is, the issue here relates to a lesser, included part 
of the "necessity" determination (the requisite producer approval), as to which 
there is no “law to apply." Accordingly, the Secretary’s revised referendum 
order is not reviewable. (I disagree with the last portion of Suntex Dairy 
quoted above, suggesting that the “necessity determination" is reviewable in 
limited circumstances, such as impermissible influence. Furthermore, that 
portion of Suntex Dairy relies on Local 285, AFGE (AFL-CIO) v. United 
States, 602 F.2d 574, 580 (3d Cir. 1979), which holds that even limited review 


is not applicable to decisions that are the "product of political, military, 
economic, or managerial choices that are not really susceptible to judicial 
review" (602 F.2d at 579)). 


Ill. IfaReviewing Court Comes to the Conclusion That the Secretary’s 
Revi Referendum Order Is Reviewable Under 5 U.S.C. 


706(2)(A) of the Administrative Procedure Act, the Secretary’s 


Decision Is Not Unlawful, Because It Is Not Arbitrary, Capricious, 


an Abuse of Discretion, or Otherwise Not in Accordance with Law. 


Assuming that a reviewing court comes to the conclusion that the 
Secretary's "Amendment to Referendum Order" is reviewable, the Secretary’s 
decision withstands 5 U.S.C. § 706(2)(A)’s standard of review. The 
“Amendment to Referendum Order" is not unlawful, because it is not 
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 
with law. (5 U.S.C. § 706(2)(E)’s "substantial evidence" test does not apply 
here, as the ALJ correctly concluded.) 

As in the § 701(a)(2) situation in part II, supra, the Suntex Dairy opinion 
specifically addresses this § 706(2)(A) argument, in the second "additional 
consideration” of the opinion (referred to at the end of part II, supra). The 
court writes that a § 706(2)(A)-type review of the Secretary’s "necessity" 
determination would be "inappropriate," as follows (Suntex Dairy, supra, at 
166-67) (the court’s disposition of the "substantial evidence" argument, raised 
by plaintiffs /appellants in Suntex Dairy, applies with equal force to petitioner’s 
§ 706(2)(E) "substantial evidence" argument): 
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Second, even if we were to hold that the "necessity" determination 
was reviewable, it would have to be reviewed under the “arbitrary, 
capricious or abuse of discretion" standard of 5 U.S.C. § 706(2)(A). 
The inappropriateness of judicial review may be seen by examining to 
what we would apply this standard of review. In determining whether 
agency action is arbitrary and capricious, judicial review may focus only 
on the factors considered and the existence of an obvious error in 
judgment. The statutory scheme provides the Secretary with no further 
factors to consider after he has already conducted a full hearing and 
determined that the order tends to effectuate the policy of the Act. 
With respect to determining whether there has been an error in the 
Secretary's judgment to issue a particular order, we consider the 
Byzantine nature of milk marketing regulation and we "willingly confess 
our incapacity to contribute intelligently to the general course of 
decision" on federal milk marketing orders. Hahn, supra, 430 F.2d at 
1249. On the basis of findings supported by substantial evidence that 
the order would tend to effectuate the purposes of the Act--and 
considering that the statutory scheme contemplates no further 
evidentiary hearing--we are unable to say that the judiciary could 
gainsay the Secretary’s determination that the issuance of the order was 
the only practical means to effectuate the purposes of the Act when he 
finds that the requisite number of handlers have failed to enter into a 
voluntary agreement under 7 U.S.C. § 608c(8). 


The plaintiffs argue that the standard of review for the "necessity" 
determination should be “substantial evidence." However, "[r]eview 
under the substantial evidence test is authorized only when the agency 
action is taken pursuant to a rulemaking provision of the [APA]. . . or 
when the agency action is based on a public adjudicatory hearing." 
Citizens to Preserve Overton Park, supra, 401 U.S. at 414, 91 S.Ct. at 
822-23. The present Act is explicit in requiring notice and a hearing 
for the "tendency" determination under Sections 8c(3) and 8c(4), to 
effectuate the declared policy of the Act, but it does not require the 
Secretary to hold an additional hearing to make the further 
determinations that handler approval is absent, that lack of handler 
approval tends to prevent effectuation of the Act, and that issuance of 
the proposed order is the only way to effectuate the purposes of the 
Act.” 


*The plaintiffs are vague in their argument about the standard of 
review that should be used, and one reading of their contention that 
the "substantial evidence" standard is proper is that the "necessity" 
determination should be made in the context of some type of hearing. 


The hearing that the plaintiff apparently desires must occur either 
in the context of the "tendency" hearing provided by 7 U.S.C. § 608c(3), 
to determine whether the proposed order will tend to effectuate the 
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policy of the Act, or must be a separate subsequent hearing to 
determine whether the issuance of the order is necessary to effectuate 
the purposes of the Act. 


With respect to a secondary hearing "within" the "tendency" hearing 
provided by 7 U.S.C. § 608c(3), the plain language of Section 8c(4) 
requires only that the Secretary determine that the issuance of the 
order will tend to effectuate the policy of the Act. It would be difficult, 
and at the very least extremely inefficient, to require that the Secretary 
made a determination about producer approval, lack of handler 
approval, and the necessity of the order in the context of the prior 
("tendency") hearing designed to determine the tendency of the order 
to effectuate the policy of the Act. 


If the plaintiffs intend by their argument to suggest that there 
should be a separate hearing subsequent to the "tendency" hearing, we 
reiterate that, although the Act is explicit in requiring notice and [a] 
hearing under section 7 U.S.C. § 608c(3), it is completely silent about 
the development of an evidentiary record in the context of the 
Secretary's determination concerning the necessity of the order. 


Conclusion 


We find that the Secretary's determination that the order tended to 
effectuate the policy of the Act was supported by substantial evidence 
and was not arbitrary, capricious, or an abuse of discretion. We also 
find that the Secretary’s further determinations that lack of handler 
approval tended to prevent effectuation of the Act, and that issuance 
of the producer approved order was the only practical means of 
advancing the interests of the producers, were agency actions entrusted 
to his discretion and not reviewable by the courts except for procedural 
irregularity or fraud. Accordingly, we AFFIRM the decision of the 
trial court. 


AFFIRMED. 


The Suntex Dairy court’s § 706(2)(A) analysis applies here. Once the 
Secretary conducted the full hearing on the Valencia orange order, and found 
that substantial evidence tended (see the "tendency" hearing analysis, part II, 
supra) to effectuate the policy of the AMAA, the statutory scheme provides 
no further factors for the court to analyze for error of judgment in the 
"necessity" determination. The Suntex Dairy court properly understood its role 
as not to gainsay the Secretary’s determination that issuance of the order was 
the only practical means to effectuate the purposes of the Act (see, the 
"necessity" determination analysis, part II, supra), when the Secretary finds the 
requisite number of handlers have failed to enter a voluntary agreement under 
7 US.C. § 608c(8). 
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A fortiori, the courts should not gainsay the Secretary's completely 
discretionary manner of use of amendatory referenda orders when the 
Secretary is attempting, as herein, to determine the only practical means to 
effectuate the purposes of the AMAA, in the absence of a voluntary 
agreement. Such amendatory referenda orders are a lesser, included part of 
the Secretary’s "necessity" determinations, which are outside of judicial review 
(see, the discussion on Hygeia Dairy, Overton Park, Chaney, and 7 U.S.C. § 
608c(8), (9) and (19), supra, in part II). 

I believe that it would be helpful to a reviewing court to put this 
proceeding in context. There is no denying that the Secretary "flip-flopped" 
in administering the referendum on the amendatory order. Petitioner is 
understandably bitter that the Secretary’s decision, upon further reflection by 
the Secretary, was not to follow through on the tremendous advantage (this 
advantage is explained, infra) originally given petitioner in the referendum 
order issued at the same time the Secretary issued his Final Decision of 
July 12, 1984. However, other recent orange marketing order cases (and court 
review of those orders) make it abundantly clear that Congress’ view of how 
fruit, vegetable, and milk marketing orders should be administered is vastly 
different from that argued by petitioner. In the recent decision in Jn re 
Belridge Packing Corp., 48 Agric.Dec. __ (Mar. 10, 1989), which concerned 
Navel and Valencia oranges and Lemons grown in Arizona and part of 
California, the context of these marketing orders is explored in depth. The 
following quotation from Belridge includes excerpts from our companion Navel 


orange decision, In re Sequoia Orange Co., 47 Agric.Dec.__ (Jan 29, 1988), 
remanded on other grounds sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV 
F-88-98 EDP (E.D. Cal. June 14, 1989), as follows (Belridge, supra, at 48-59) 
(emphasis added):” 


The marketing order programs are not "Washington-dictated"--they are 
cooperative regulatory programs in which the Secretary and the 
industry jointly determine the marketing strategy that will best market 
the crop, primarily for the benefit of producers. The cooperative nature 
of the programs is well recognized by Congress and the courts. 
Furthermore, it is well recognized that the administrative committees, 
representing all segments of the lemon and orange industries, are 
supposed to play a major role in the decisionmaking and administrative 
process. In addition, it is well recognized that the marketing order 
programs are particularly designed to benefit cooperatives (such as 
Sunkist). These matters are set forth at length in In re Sequoia Orange 
Co., 47 Agric. Dec. , slip op. at 33-34, 36-38, 142-43, 147-48, 226, 
241-43, 266-71 (Jan. 29, 1988), [remanded on other grounds sub nom. 
Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP (E.D. Cal. 
June 14, 1989)], quoted immediately below. The end of the Sequoia 


"Since the conditions involving the navel and Valencia orange orders are similar, in many 
respects, those portions of the quotations below that relate only to navel oranges are, 
nonetheless, relevant here, for background purposes. 
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quotation is marked by a heading "END OF EXCERPTS FROM IN RE 
SEQUOIA ORANGE CO." 


EXCER FROM _IN RE SEQUOIA ORANGE CO. 


2. California-Arizona navel oranges have been subject to prorate 
restrictions since January of 1934, when a federal order was issued 
applicable to both navel and Valencia oranges. A revised order was 
issued in 1942, which continued in effect until it was terminated by 
growers in 1952, because of a disagreement over prorate equity 
between the navel and Valencia growers. Separate orders were 
approved in 1953 for navel oranges, and in 1954 for Valencia oranges. 
These orders have continued in effect, with amendments, until the 
present time. (Ex. 39, p. 71). 


3. Marketing Order 907, regulating the handling of California- 
Arizona navel oranges, was promulgated in 1953 on the basis of 
evidence received at a public hearing. The Secretary’s”’ findings, which 
are not challenged by petitioners, state in part (18 Fed. Reg. 4708, 
4709-20 (1953)): 


"The term "Secretary," as used herein, refers to individuals to whom 


the Secretary delegated authority to act for the Secretary. 


(1) It is concluded that a marketing agreement and order 
program is needed to regulate the handling of navel oranges 
grown in the production area to establish and maintain such 
orderly marketing conditions thereof as will tend to establish 
parity prices for such oranges. 


to A majority of the committee [Navel Orange 
Administrative Committee] should consist of producers because 
the program is designed to benefit producers. The provision for 
handler members tends to give balance to the committee and an 
opportunity for presentation of handling and marketing 
viewpoints and problems from the handlers’ standpoint. 


Nomination for membership and representation on the 
committee should reflect the situation existing in the marketing 
of navel oranges grown in the production area. Marketing 
organizations predominate in the marketing of oranges grown 
in such area. There are 2 large cooperative marketing 





SEQUOIA ORANGE CO., INC. 
48 Agric. Dec. 750 


organizations in the production area, one of which [Sunkist 
Growers, Inc.] handles in excess of one-half of the total tonnage 
of oranges. There is one central marketing organization which 
is not classified as a cooperative, and most of the independent 
shippers are members of an independent association. The 
central marketing organizations, both cooperative and 
independent, market oranges produced throughout the 
production area. The interests of these organizations, therefore, 
are closely identified with producer interests in each of the 
important producing regions. Furthermore, such organizations 
must consider marketing problems affecting the producing area 
as a whole. It is appropriate, therefore, in view of the 
institutional structure of the marketing function in the 
production area, to provide for nominations and producer and 
handler representation obtained through such marketing 
organizations. This procedure would tend to result in 
representation from all districts within a small committee and 
reflects the industry organization on the committee. 


The marketing agreement and order should, therefore, 
prescribe a nomination and selection plan for committee 
members and their alternates which would provide 
representation on the committee as follows: (1) Three grower 
and 2 handler members to represent any cooperative marketing 
organization which handles more than 50 percent of the total 
volume of oranges during the fiscal year during which 
nominations for members are submitted [Sunkist Growers, Inc.]; 
(2) one handler and 1 grower to represent all other cooperative 
marketing organizations; (3) two growers and 1 handler to 
represent all producers and handlers not affiliated with 
cooperative marketing organizations; and (4) the members so 
selected should meet and by a concurring vote of at least 6 
members should select nominees for a neutral member and 
alternate member of the committee.® 


*For recent changes concerning the structure of the Navel 
and Valencia Orange Administrative Committees, which do not 
affect my conclusions in this case, see 53 Fed. Reg. 21,651 
(1958). For recent proposed rulemaking to make Canada part 
of the export market for Florida Order No. 905 (not involved in 
this proceeding), see 54 Fed. Reg. 6136 (1989). 


In the legislative history of the Food Security Act of 1985, Congress 
restated its support for marketing order programs, and expressed great 
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concern about any action by the Secretary to terminate marketing 
orders, stating (H.R. Rep. No. 271, 99th Cong., 1st Sess., pt. 1, at 193, 
195-96, reprinted in 1985 U.S. Code Cong. & Admin. News 1103, 1297, 
1299-1300) [emphasis added]: 


THE AGRICULTURAL MARKETING AGREEMENT ACT 


The Committee restates its support for marketing orders and 
agreements as set forth in the Agricultural Marketing 
Agreement Act of 1937 as amended. The Committee supports 
the authority conferred upon the Secretary to establish and 
maintain orderly marketing conditions for any agricultural 
commodity enumerated in section 8c(2).... 


TERMINATION OF MARKETING ORDERS 


On July 1, 1985, Agriculture Marketing Service 
Administrator James C. Handley announced the termination of 
the Hops Marketing Order No. 991 to take effect on 
December 31, 1985. The reason stated for this decision was that 
"the order failed to implement and even has obstructed the 
purposes of the Agricultural Marketing Agreement Act of 1937, 
as amended." The Committee notes that this unprecedented 
action was taken within months after major reforms approved 
by the Secretary were initiated by the Hops Administrative 
Committee, although adequate time for implementation had not 
elapsed. 


The Committee reaffirms its support for marketing orders that 
establish and maintain orderly marketing conditions as defined by 
the 1954 amendments to the Agricultural Marketing Agreement 
Act. It further recognizes that the termination of the hops 
marketing order was a unilateral decision by the Secretary, 
without the consent of, or notice, to affected industry 
representatives. Finally, the Committee is aware that season 
average prices for hops meet the declared policy of the Act and 
recommends the continuation of the order. 


The Committee is not only concerned about potential market 
instability and chaos in the hops industry that would result from 
the unanticipated termination of the order. Jt has serious 
reservations about the potential for this type of broad exercise of 
authority by the Secretary to abruptly terminate any marketing 
order. The Committee believes that marketing order programs 
provide a tested mechanism of self-regulation for industry 
groups marketing agricultural commodities. All regulations 
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approved by the Secretary are negotiated through a process of 
participation and cooperation with industry representatives. For 
almost 50 years, the orderly marketing of fruits, vegetables, nuts, 
and milk has been achieved through this process, and the 
American consumer has benefited by receiving sufficient quantities 
of quality food items at reasonable prices. Termination of an 
order without the approval of, or consultation with, the affected 
industry strikes the Committee as a drastic measure. In the 
lengthy history of marketing orders, this is the first such 
termination by the Secretary. 


Following the July 1, 1985 announcement of termination of 
the hops marketing order, the Committee approved an 
amendment to limit the authority of the Secretary of Agriculture 
to terminate marketing orders. This amendment requires the 
Secretary to obtain the support of a majority of producers in any 
industry before he may institute an action to terminate an order 
in effect on or after July 10, 1985. It is the intent of the 
amendment to nullify any terminations announced, but not yet 
in effect on July 10, 1985, or any terminations announced 
between that date and the date of enactment. 


The amendment approved by the Committee does not limit 
the authority of the Secretary to suspend a marketing order in 
any given season with adequate justification, nor does it deny 
the Secretary authority to reject a regulation at any time during 
a marketing season. Rather, the amendment requires the 
Secretary to obtain approval by a majority of affected industry 
representatives prior to terminating any marketing order. 


... The essential purpose of the Act is to raise producer prices (see 
note 31). The Senate Report as to the Act states (S. Rep. No. 1011, 
74th Cong., 1st Sess. 1, 3 (1935)): 


The primary objective set forth in the declaration of policy 
in the Agricultural Adjustment Act is to secure fair exchange 
value for farm products. This objective is, in itself, a worthy one 
from the standpoint of economics and social justice to farmers, 
and is of real national importance in the recovery program. By 
restoring and sustaining farm buying power, the Agricultural 
Adjustment Act can contribute effectively to the general 
recovery of business. 
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... The operations of cooperative marketing associations 
will be reenforced by these sections, which will assure the 
cooperation of processors and distributors in programs intended 
to raise farm prices. The marketing agreements and licenses 
which have been issued and entered into pursuant to the 
Agricultural Adjustment Act have contained a great variety of 
provisions in order to adapt each particular program to the 
peculiar problems and circumstances presented in a given area by 
a particular commodity. The essential purpose of these 
agreements and orders has, however, always been to raise producer 
prices. 


The Ninth Circuit correctly distinguished between "pious platitudes 
about the interests of consumers" and the real purpose of the Act, 
stating (Rasmussen v. Hardin, 461 F.2d 595, 599 (9th Cir.), cert. denied, 
409 U.S. 933 (1972) (emphasis added)): 


Nor can it be said that Congress overlooked consumers, and 
that therefore it did not intend to exclude them from obtaining 
administrative and judicial review of the Secretary’s orders. The 
Act contains some pious platitudes about the interests of 
consumers. See §§ 602(2)(3)(4), 608a(1). The primary purpose 
of the Act, however, is to protect the purchasing power of the 
farmers and the value of agricultural assets. (§ 601.) The whole 
scheme of the Act is to raise the prices of agricultural products 
to, and keep them at, levels fixed by the Secretary, and to 
establish "orderly" marketing of them. Bluntly stated, that 
means, in part, marketing freed to a very large extent from price 
competition. It is arguable that the immediate, and possibly the 
long-run, interests of consumers are contrary to these goals. It 
is not surprising that the Act is full of provisions for agreements 
between the Secretary and producers (§ 608(2), 608a(3)) or 
growers (§ 608a(3)), processors (§ 608b) and handlers (§ 608b), 
agreements which are exempt from the antitrust laws (§ 608b); 
for votes by producers (§ 608c(8)(A), (9)(B), (12), (16)(B), 
(19)), and processors, (§ 608c(19)); for the regulation of 
processors, associations of producers, and other handlers (§ 
608c(1)); and for loans, quotas, etc. There are provisions for 
hearings (§§ 608(5), 608c(3)). But it is very clear that the whole 
structure of the Act contemplates a cooperative venture between 
the Secretary, the producers, and handlers. Nowhere in the Act 
can we find an express provision for participation by consumers 
in any proceeding. We are convinced that this is no accident. 


Petitioners argue that Sunkist has enough votes to defeat any 
amendment that would eliminate District 2’s inherent export advantage. 
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Assuming that to be true, there is no law that guarantees to a dissident, 
vocal minority that their views will prevail. 


Although there is no evidence that the Director ever changed 
NOAC’s recommendation as to the specific number of cars that should 
be permitted to be shipped by a particular district, the record includes 
at least seven examples over a period of 4 years (five of which relate 
to the 1985 situation) where NOAC recommended volume limitations 
for a particular week, but the Division Director refused to promulgate 
volume limitations (Finding 20). This demonstrates that the 
Department independently evaluated NOAC’s recommendations, and 
exercised the authority, when it felt necessary, to differ with NOAC’s 
recommendations. This is consistent with the Act, which "contemplates 
a cooperative venture among the Secretary, handlers, and producers the 
principal purposes of which are to raise the price of agricultural products 
and to establish an orderly system for marketing them." Block v. 
Community Nutrition Institute, 467 U.S. 340, 346 (1984). 


The same cooperative venture is referred to in Chiglades Farm, Ltd. 
vy. Butz, 485 F.2d 1125, 1134 (Sth Cir. 1973), cert. denied, 417 U.S. 968 
(1974), as follows: 


Congress has approved the use of such producer-controlled 
committees on the theory that the most sound decisions will 
result from permitting those in the area with the greatest 
knowledge of the industry’s needs to make recommendations to 
the Secretary. See, e.g., Sen. Rep. No. 566, 87th Cong., 1st Sess., 
p. 39, 2 U.S.C.C.A.N., 87th Cong., 1st Sess., pp. 2243, 2281. 


In this respect, it should be noted that Congress does not intend for 
the Secretary to substitute his judgment for that of the industry as to how 
best to market a crop in ordinary circumstances. As stated in H.R. Rep. 
No. 271, 99th Cong., 1st Sess. 193, reprinted in 1985 U.S. Code Cong. 
& Admin. News 1103, 1297 (emphasis added): 


THE AGRICULTURAL MARKETING AGREEMENT ACT 


The Committee restates its support for marketing orders and 
agreements as set forth in the Agricultural Marketing 
Agreement Act of 1937 as amended. The Committee supports 
the authority conferred upon the Secretary to establish and 
maintain orderly marketing conditions for any agricultural 
commodity enumerated in section 8c(2).... 


Historically, Marketing Order Administrative Committees, 
comprised of producer, handler, and consumer representatives 
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appointed by the Secretary, have been instrumental in 
recommending regulations necessary to maintain orderly market 
conditions. In large measure, the Administrative Committees 
help to ensure that commodity supplies achieve specified quality 
standards in a regular flow established through marketing 
quotas. The Committee encourages the cooperation of the 
Secretary with designated Administrative Committees. To the 
extent that recommendations of the Administrative Committee are 
reasonable, further the purposes of the Agricultural Marketing 
Agreement Act of 1937, and reflect a consensus of all elements of 
an industry, the Secretary generally should not substitute his 
judgment for that of the industry in how best to market a crop. 


NOAC’s weekly volume limitation recommendations represent a 
consensus of the industry (Finding 17). A "consensus" is, of course, 
"the judgment arrived at by most of those concerned" (Webster’s Third 
New International Dictionary, Unabridged 482 (1981)). NOAC is 
representative of the entire industry (Findings 3, 17). Over half of the 
final votes as to NOAC’s weekly volume recommendations were 
unanimous. Most of the others were nearly unanimous. (Finding 17).* 


“Petitioners are a small group of District 1 dissidents who do not 
speak for other handlers in District 1. An amicus curiae brief filed on 
behalf of Sunkist and 10 independent District 1 handlers, in opposition 
to petitioners, asserts that Sunkist and the 10 independents handle 
more than 80% of the oranges in District 1 (Initial Amicus Curiae 
Brief In Support of Appeal Of Respondent at 1-2 (July 7, 1987)). 
Petitioners correctly argue that the record does not show that Sunkist 
and the 10 independents handle over 80% of the volume in District 1, 
but the record does show, nonetheless, that petitioners handle only a 
small percentage of the District 1 navel orange crop. Furthermore, in 
the latest producer referendum, 91% of the voting producers favored 
continuation of the navel orange marketing order program (Finding 4). 


Much of petitioners’ argument is devoted to an attack on perceived 
benefits of the order to Sunkist Growers, Inc., the leading cooperative 
in the field. Petitioners’ argument overlooks the fact that the Act is 
particularly designed to benefit cooperative associations. As stated in the 
Senate Report as to the Act (S. Rep. No. 1011, 74th Cong., 1st Sess. 3 


(1935)): 


The operations of cooperative marketing associations will be 
reenforced by these sections, which will assure the cooperation 
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of processors and distributors in programs intended to raise 
farm prices. 


In addition, as stated in In re Lamers Dairy, Inc., 36 Agric. Dec. 265, 
286-89 (1977), aff'd, No. 77-C-173 (E.D. Wis. Sept. 28, 1977), printed 
in 36 Agric. Dec. 1642 (1977), aff'd, 607 F.2d 1007 (7th Cir. 1979) 
(unpublished), cert. denied, 444 U.S. 1077 (1980): 


Moreover, the Supreme Court has expressly approved block 
voting by dairy cooperatives under the Act even if the effect of 
the Order gives the cooperatives a monopoly of the market. 
Specifically, the Court held in United States v. Rock Royal 
Co-op., 307 U.S. 533, 559-560:’ 


7See, also, H. P. Hood & Sons v. United States, 307 U.S. 588, 
599. 


It is quite true that the League [i.e., a cooperative] 
which itself cast two-thirds of the favorable votes was in 
a position to cast more than one-third of the total 
qualified vote against the Order. This arises from the 
provision of the Act [7 U.S.C. 608c(12)], authorizing 
cooperatives to express the approval or disapproval for 
all of their members or patrons. This is not an 
unreasonable provision, as the cooperative is the 
marketing agency of those for whom it votes. Jf the 
power is in the Congress to put the order in effect, the 
manner of the demonstration of further approval is likewise 
under its control. These associations of producers of milk 
have a vital interest in the establishment of an efficient 
marketing system. This adequately explains their interest 
in securing the adoption of an order believed by them to 
be favorable for this purpose. If ulterior motives of 
corporate aggrandizement stimulated their activities, their 
efforts were not thereby rendered unlawful. Jf the Act 
and Order are otherwise valid, the fact that their effect 
would be to give cooperatives a monopoly of the market 
would not violate the Sherman Act or justify the refusal of 
the injunction. [Footnotes omitted; emphasis supplied.] 


The programs for the regulation of milk marketing under the 
Act are largely an extension and continuation of the work of 
cooperative marketing associations prior to this legislation.® 





AGRICULTURAL MARKETING AGREEMENT ACT 


"See, Economic Standards of Government Price Control, 
Monograph No. 32 (76th Cong., 3rd Sess., Senate Committee 
Print for the Use of the Temporary National Economic 
Committee in the Investigation of Concentration of Economic 
Power), pp. 58-59; Black, The Dairy Industry and the AAA (The 
Brookings Institution, 1935), pp. 192-196; Bartlett, Cooperation 
in Marketing Dairy Products, pp. 188-210; Agricultural 
Cooperation in the United States (Farm Credit Administration, 
April 1947), p. 45 et seq. 


It was recognized early in the administration of the Act that 
without a strong cooperative in a milk market "the cornerstone 
for a successful program is lacking." Report of the Associate 
Administrator of the Agricultural Adjustment Administration, in 
Charge of the Division of Marketing and Marketing Agreements, 
and the President of the Federal Surplus Commodities 
Corporation (1939), p. 31. “It would be impossible to have the 
type of regulatory program which exists today without strong 
co-operative organizations." Jd. at p. 30. See, also, Black, The 
Dairy Industry and the AAA (The Brookings Institution, 1935), 
pp. 467-478; Nourse, Davis, and Black, Three Years of the 
Agricultural Adjustment Administration (The Brookings 
Institution, 1937), pp. 267-268. 


The distinction under the Act between cooperatives and other 
handlers, and the encouragement to be given cooperatives under 
Federal Milk Orders, was recognized in United States v. Rock 
Royal Co-op., supra, 307 U.S. 533, 562-564, as follows [emphasis 
added]: 


Different treatment has been accorded marketing 
cooperatives by state and federal legislation alike. 
Indeed the Secretary is charged by this Act to “accord 
such recognition and encouragement to producer-owned 
and producer-controlled cooperative associations as will 
be in harmony with the policy toward cooperative 
associations set forth in existing Acts of Congress,’ and 
as will tend to 


*Numerous acts of Congress deal with cooperatives 
differently from proprietary business enterprises, and 
enunciate the policy of aiding and encouraging the 
establishment, operation, and growth of marketing 
cooperatives. Some of the instances of the Congressional 
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policy of special consideration for, and treatment of, 
promote cooperatives are in the Agricultural Marketing 
Act of June 15, 1929 (12 U.S.C. 1141, 1141j); the Clayton 
Act (15 U.S.C. 17); the Capper-Volstead Act (7 U.S.C. 
291); the Robinson-Patman Act of June 19, 1936 (15 
U.S.C. 13b); the Commodity Exchange Act (7 U.S.C. 
10a); and the Agricultural Fair Practices Act of 1967 (7 
U.S.C. 2301 et seqg.). See, also, Nourse, The Legal Status 
of Agricultural Cooperation, pp. 241-266; and Hulbert, 
Legal Phases of Co-operative Associations (Farm Credit 
Administration, May 1942), pp. 307-322. 


efficient methods of marketing and distribution." [7 
US.C. 610(b)(1)]. These agricultural cooperatives are 
the means by which farmers and stockmen enter into the 
processing and distribution of their crops and livestock. 
The distinctions between such cooperatives and business 
organizations have repeatedly been held to justify 
different treatment. 


The producer cooperative seeks to return to its 
members the largest possible portion of the dollar 
necessarily spent by the consumer for the product with 
deductions only for modest distribution costs, without 
profit to the membership cooperative and with limited 
profit to the stock cooperative. It is organized by 
producers for their mutual benefit. For that reason, it 
may be assumed that it will seek to distribute the largest 
amounts to its patrons. [Footnotes omitted.] 


Similarly, the favored position of producers under the Act 
(which includes, of course, cooperatives) was expressed in In re 
Michaels Dairies, Inc., 33 Agr Dec 1663, 1709 (1974), affirmed 
sub nom. Michaels Dairies v. Butz, [No. 22-75] 34 Agr Dec 1319, 
1320, 1323 (D.C. D.C. [Aug. 21, 1975]), affirmed, [546] F.2d 
[1043] (No. 75-2023, C.A. D.C., decided December 17, 1976), as 
follows [emphasis added]: 


Where there is a clash of interests between the handlers 
on the one side.and the producers and consumers on the 
other, the statute provides a clear-cut basis for resolving the 
clash. Orders issued under the Act are "principally for the 
economic protection of producer and consumer" (United 
States v. Mills, 315 F.2d 829, 837 (C.A. 4), certiorari 
denied, 374 U.S. 832, 375 U.S. 819). The Act provides 
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for the issuance of marketing Orders with or without 
handler approval (7 U.S.C. 608c(8) and (9)). In practice, 
almost no handler ever agrees to sign a milk marketing 
agreement, and all of the approximately 60 milk Orders 
were promulgated after the handlers refused to agree to 
the programs. It is not unusual for handlers such as 
petitioner to be unhappy with a program designed to 
regulate them for the benefit of producers and consumers. 


Although the foregoing discussion involves dairy cooperatives, the 
same reasoning is, of course, applicable to cooperatives handling navel 
[and Valencia] oranges. 


Much of petitioners’ argument laments the fact that if their views 
do not prevail here, there is no other forum in which their views can 
prevail. But, as stated in § VI, supra, I know of no reason why the 
views of a small minority should prevail over the overwhelming 
contrary views of producers and other handlers similarly situated to 
petitioners. . . . 


It is in this same frame of reference that the petitioner attacks the 
Secretary's discretion concerning Order 908 for the marketing of Valencia 


oranges. Following the pitched battle that was the Bakersfield ("tendency") 
hearing, the Secretary decided to put not only the amendments to a vote but 
the underlying order as well. The failure of the whole package to receive 
requisite producer approval would have caused the existing marketing order 
to terminate. This constituted a sharp departure from the Secretary’s 
customary method of seeking producer approval for fruit or vegetable 
amendments. However, the Secretary's "Amendment to Referendum Order" 
of August 10, 1984, changed this to the traditional method, in this respect. 
(See quotation from Respondent’s Petition, infra.) 

The ALJ’s Discussion explains the tremendous advantage given the 
petitioner in the first referendum order (which the Secretary subsequently 
removed in the "Amendment to Referendum Order" of August 10, 1984), as 
follows (Initial Decision at 16-17): 


The Bakersfield hearing was prolonged and heated. Not only was 
the industry divided, but there was apparent disagreement within the 
Administration on the efficacy of marketing orders. Both the 
Department of Justice and the Small Business Administration chose to 
participate in the hearing and filed briefs urging major modification of 
these orders to remove competitive restraints and to make them better 
conform to free market concepts. The Secretary was confronted with 
an incredibly difficult series of choices. He chose in favor of various 
of the proposed reforms, modified others, and rejected some 
completely. The AMAA required him to determine whether handlers 
and producers would voluntarily enter into a marketing agreement 
accepting his proffered amendments and, if not, whether requisite 
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percentages of producers approved the order as amended. The 
Secretary was not obliged to conduct a referendum to ascertain such 
producer approval, but he elected to do so. [At the time he issued] his 
"Final Decision", he included a referendum order to determine whether 
affected producers approved “the issuance of the annexed orders as 
amended and as hereby proposed to be amended". The order specified 
that "[t]he referendum ballot shall provide only for the approval or 
disapproval of the orders as amended and as hereby proposed to be 
amended". In short, the Secretary put not only the amendments to a 
vote but the underlying order as well; and the failure of the whole 
package to receive requisite producer approval would cause the existing 
marketing order to terminate. 


Initially, the entire industry was opposed to the proposed amended 
order. Sunkist and others who opposed the major reforms embodied 
in the Secretary’s decision were faced with a Hobson’s choice. They 
either voted "yes" and accepted them, or "no" and lost the marketing 
order and its prorate provisions and the other volume controls they 
believed the orderly marketing of California oranges required. 
Petitioner and those citrus growers who sought the elimination of 
volume controls, on the other hand, could cast an affirmative vote to 
dilute the influence of the pro volume control segment of the industry 
represented by Sunkist, or "no" and realize the complete elimination of 
the marketing order and all of its restrictions on their marketing 
activities. 


The ALJ describes those opposing the major reforms as facing a “Hobson’s 
choice," which is defined as "an apparent freedom of choice where there is no 
real alternative" (Webster’s Third New International Dictionary, Unabridged 
1076 (1981)). However, they actually faced a "dilemma," which is defined as 
"a choice or a situation involving choice between equally unsatisfactory 
alternatives" (id. at 633). On the other hand, petitioner had a "win-win" 
situation, as correctly described by the ALJ, above. 

To be true to the fundamental congressional directives, as detailed in the 
quoted material from In re Belridge and In re Sequoia, supra, the Secretary, 
after reflection, issued the "Amendment to Referendum Order." To have 
allowed the vote as originally fashioned in the Final Order would have 
guaranteed that a vocal minority (including petitioner) prevail, when the 
legislative history of the AMAA (and stare decisis) make very clear that the 
Secretary’s primary purpose is to benefit producers and cooperatives. 

The ALJ held that the Secretary's change of course as to the referendum 
procedure was the result of acquiescence to political pressures, which, he held, 
could never be in accordance with law. The ALJ states (Initial Decision at 
8-9, 14, 19-20): 


13. Neither the original referendum order contained in the Final 
Decision nor the subsequent "Amendment to the Referendum Order", 
stated the basis for its determination. Petitioner, however, called a 
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former Deputy Assistant Secretary who recounted the pressures placed 
upon Secretary Block and the reasons orally given by Block on July 26, 
1984, when he decided to reverse his position on the referendum 
procedure that was to be followed.2 [The ALJ’s reference to 
congressional action is set forth in Finding 13, supra, which is the ALJ’s 
Finding 13, as modified.] 


"Secretary Block was exceptionally angry and he told me we are 
going to reverse the decision . . . . I have never seen him mad or angry. 
He was visibly shaken this time. He said, I want you to prepare a 
press release reversing our voting method. I suggested that we discuss 
that further. He said: No. We are going to have to do it. I asked 
why .... Despite three years of hundreds of thousands of dollars and 
hundreds of thousands of hours on this proceeding, the basic decision 
and the resulting outcome of it was made in a one-minute or three- 
minute phone call from the president of Sunkist, R. L. Hanlin, to the 
Secretary, and I was told later that the threat involved simply that the 
Sunkist cooperative would bloc vote out the order, would make the 
Secretary personally responsible for it and that it would chill President 
Reagan’s re-election chances in the State of California, and also the 
Congressional threat of upcoming appropriations, riders, which would 
not allow the Secretary to have this kind of vote when the Secretary 
was well aware were three or four months away, if at all... . There 
was no other information, whatsoever, made available to the record or 
done that reversed this decision other than the phone call and those 
conversations . . . . The Secretary by this time had spent scores of 
hours on this issue. He was physically exhausted. I have never seen 
a man beaten more about the head more about it. The general 
counsel did argue that this was a very, very bad precedent, that it would 
eliminate the Administration’s ability to get any reform anywhere in 
marketing orders, at least to fruit and vegetable. The Secretary, in a 
state of near exhaustion, basically waved his hand and said: I don’t 
want to hear any more. That’s the decision . . . . In fact, it was such 
an embarrassing situation, I refused to make any notes of it... . We 
felt the best thing to do was just take an embarrassingly bad situation 
and be as quiet as possible about it . . .. (PX8) was the (July 27) press 
release which, as short and sweet as possible, was simply notification 
that the Secretary had changed his mind; and the decision was 
consciously made to have no reason stated other than what it states. 
Tr. 184-90. 
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Discussion 


The Secretary twice changed course. Each time he did so without 
explanation. His final action resulted not from his consideration of 
matters committed to his discretion, but from political pressuring and 
lobbying. 


There were visitations to the Secretary and to Congress by Sunkist 
and other industry members. As a result, Congress passed special 
resolutions in the course of its deliberations on Agriculture 
appropriations bills, to preclude the implementation of any amendment 
to a fruit or vegetable marketing order without the submission of each 
amendment to a separate producer vote. 


But the Secretary held fast. Not until he received the phone call 
recounted by former Deputy Secretary Ford (see footnote 2) did he 
reverse himself and issue the second referendum order that petitioner 
has challenged. 


In reversing himself, the Secretary issued no explanatory statement 
to the public. Respondent and intervenor Sunkist contend that since 
this was an exercise of discretionary power, none was required. But 
the Secretary’s silence provokes inquiry into his reasons for departing 
from his stated course under the instructions given in Volpe, supra. 
Standing alone, his silent departure from past policy and his previously 
announced decision on the issue, leaves us with no way to determine 
whether the decision was reasonable decisionmaking based on the 
relevant factors within his authority to consider. [Citations omitted.] 


The inquiry, we were thus required to conduct, has revealed that 
the ultimate decision was contrary to the considered judgement of the 
Secretary and his staff, and was acquiescence to political pressures. 


A decision made on such a basis is never “in accordance with law" 
and must be declared to be a nullity and set aside. [Citations omitted.] 


However, I agree with respondent’s views as to this matter, which I adopt 
(with minor changes) as my own herein, as follows (Respondent’s Appeal 
Petition, supra, at 13-24) (emphasis added): 
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ler And Pr r Approv nder The AMAA 


In order to review [the ALJ’s] conclusions on the referendum 
procedure it is important first to understand the statutory and 
regulatory framework under which handler and producer approval of 
marketing agreements and orders occurs. The AMAA provides the 
Secretary with the authority, after due notice and opportunity for 
hearing, to enter into marketing agreements with processors, producers, 
associations of producers, and others who handle certain enumerated 
agricultural commodities or their products in interstate or foreign 
commerce. The AMAA also permits the Secretary to issue and amend 
marketing orders applicable to “handlers.” Marketing orders issued 
with or without marketing agreements cannot become effective until 
the handler and producer approval requirements of 7 U.S.C. 608c(8) 
or (9) are met. 


The Secretary must first seek the approval of the handlers to be 
regulated by requesting their execution of a marketing agreement 
containing the regulations which were adopted in the final rulemaking 
decision. If the handlers refuse to approve the regulations by [not] 
signing the agreement, the Secretary may issue or amend an order, 
subject to producer approval, without a marketing agreement if he 
finds that the failure of the handlers to execute an agreement "tends to 
prevent effectuation of the declared policy of" the AMAA, and “that the 
issuance of such order is the only practical means of advancing the 
interest of producers of such commodity pursuant to" that policy. With 
or without a handler[-]approved marketing agreement all orders must 
be approved by participating producers. 


A referendum to determine producer approval is mandatory when 
promulgating or initiating an order and is discretionary when amending 
an order. 7 U.S.C. 608c(19). In most cases, two thirds of the 
producers by number or volume are required to approve the order 
before it can be made effective. In orders involving California citrus 
or an individual handler milk pool seventy-five percent of the producers 
must approve the order. 7 U.S.C. 608c(5)(B)(i), 608c(8) and (9). 


Producer eligibility to vote in a referendum, or otherwise approve 
an order, is conditional upon location in the production area in the 
case of fruit and vegetable orders or sales within a specified marketing 
area in the case of milk orders during a representative time period 
determined by the Secretary. The procedures for fruit and vegetable 
and nut orders are found at 7 C.F.R. §§ 900.400-.407, for milk orders 
at 7 C.F.R. §§ 900.300-.311. 


Amendatory rulemaking does not require producer approval by 
referendum. The determination of producer approval under these 
circumstances is left to the Secretary’s discretion and may be 
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accomplished by merely communicating with producers, or qualified 
cooperatives whose members exceed the requisite number or volume 
required for approval. 


Historically, the Secretary has determined producer approval of 
fruit, vegetable, nut and milk orders by use of referenda or alternatively 
by polling the producers or cooperatives. In amending milk orders the 
Department has followed a policy of requiring the producers to vote or 
otherwise express their approval on the entire order as amended. If 
the producers do not approve the marketing order as amended then 
the Department would begin termination proceedings. In the case of 
fruit, vegetable and nut orders, on the other hand, the Department has 
followed a policy of ascertaining producer approval of the amendments 
only and not the entire order as amended. Thus the failure of 
producers to approve the amendments would have no effect on the 
underlying marketing order and its status would remain unchanged. It 
should be pointed out when a fruit, vegetable or nut order is initially 
promulgated the producers must vote or otherwise approve the entire 
order. If they do not approve the initial order then the order is not 
effectuated. 


The reasons for the different procedures for ascertaining producer 
approval depending on the type of marketing order under consideration 
are easily explainable. The federal milk order program is a nationwide 
coordinated regulated pricing system which deals with one commodity. 
The pricing provisions of any given milk order must be internally 
consistent as well as consistent with orders regulating the adjacent 
marketing areas. Otherwise, the delicate balance of milk pricing to 
encourage its delivery to the consumption areas could be frustrated. 
These conditions make it necessary for the Department to require the 
producers who desire to have a viable milk order system to approve the 
final milk order as amended. 


Fruit, vegetable and nut marketing orders are demonstrably 
different from the milk orders. These orders concern many different 
types of commodities and involve relatively small production areas. 
These are not interrelated pricing regulations but marketing programs 
which seek to establish and maintain orderly marketing conditions by 
a number of different methods including setting grade, size and quality 


"The historical difference between referenda procedures for milk-order amendments as 
contrasted with fruit-and-vegetable-order amendments is recited in Vetne, Federal Marketing 
Order Programs, in 1 Davidson, Agricultural Law, § 2.47, n. 500 (1981), as follows: 

%® |. . Producer approval of amended orders on an all-or-nothing basis is a matter 
of agency policy with respect to milk orders because milk order provisions are 
interrelated. Fruit and vegetable producers, in contrast, have traditionally been afforded 
the opportunity to disapprove amendments without risking loss of pre-existing 
regulatory alternatives. 
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standards, setting allotments, providing for control and disposition of 
surplus, and establishing reserve pools. Proposals for amending these 
orders can include new and distinct marketing ideas which can be 
considered without subjecting the entire marketing order to producer 
approval. Thus, with all these different approaches to deal with 
marketing of various commodities the need for consistency so apparent 
in the milk order system is conspicuously lacking. Once a fruit, 
vegetable or nut order has been established, the Department permits 
affected persons to submit for consideration, and, after producer 
approval, to have implemented amendments or groups of amendments 
to those marketing orders without a reconsideration of the amended 
order as a whole. 


The Secretary departed from the established policy with respect to 
fruit, vegetable and nut marketing orders in the July 1984 referendum 
order when he determined that the referendum should not be on the 
amendments alone but on the order as amended. The Secretary 
reinstated the more traditional referendum procedure when he amended 
the referendum order in August 1984 to provide that the producer 
referendum would be on the amendments alone and not on the order as 
amended. 


. Although the revised referendum order did depart to some 
extent from the prior practice which permitted voting on the 
amendments as a package, rather than individually, it adhered to the 
essential element of the Department’s established policy with respect 
to fruit, vegetables and nut orders of permitting voting on amendments 
only and not on the entire order as amended. While the established 
policy of the Secretary in promulgating fruit and vegetable orders has 
been to require producer approval of such orders to be on an all or 
nothing basis, See, Kiwifruit Order (7 C.F.R. Part 920), 49 Fed. Reg. 
33685 (August 24, 1984); and Spearmint Oil (7 C.F.R. Part 985), 45 
Fed. Reg. 25040 (April 14, 1980), at the same time the established 
policy of the Secretary in amending fruit, vegetable and nut orders has 
been to permit producer approval on the basis that disapproval of the 
amendatory provisions will not constitute disapproval of the pre-existing 
order and therefore lead to its termination. See, Limes-Avocados (52 
Fed. Reg. 7117, March 9, 1987); Winter Pears (51 Fed. Reg. 30625, 
August 28, 1986); Raisins (50 Fed. Reg. 1834, January 14, 1985; 48 Fed. 
Reg. 32974, July 20, 1983); Florida Tomatoes (51 Fed. Reg. 30473, 
August 27, 1986; 37 Fed. Reg. 7100, April 8, 1982); Idaho Potatoes (43 
Fed. Reg. 6793, February 6, 1978); Filberts (51 Fed. Reg. 29543, 
August 19, 1986). 
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B. The Challenged Referendum Procedure Was _ In 
Accordance With Law 


Having reviewed the producer approval of marketing order 
regulations from the historical perspective and looked at the departure 
from and reinstatement of the more traditional referendum procedure 
in this case, ... a detailed consideration of the specific referendum 
challenged herein [follows]... . [C]ontrary to [the ALJ’s] conclusions, 
this referendum was conducted in accordance with law in that: (1) the 
referendum was not subject to the APA and complied with all 
applicable rules and regulations; (2) the referendum was a reasonable 
exercise of the Secretary’s discretion; and (3) the referendum was not 
an unlawful delegation of power to the producers. 


1. Th feren Was N ject To The Rulemakin 


Requirements Of The APA And Was In Accordance 
With Departmental Rules 


The Secretary conducted the referendum challenged herein in 
accordance with the applicable rules and regulations. There can be 
and is no dispute that the Secretary followed the referendum 
procedures contained in 7 C.F.R. 900.401 thru .407 in conducting the 
referendum at issue.... [NJeither the original referendum order 
[issued at the same time as] the Secretary’s July 12, 1984, final decision 
nor the amended referendum order is a rule or regulation which 
requires either formal or informal rulemaking under the APA. To be 
sure the proposed amendments to the Valencia Orange Order which 
were part of that final decision were proposed regulations which were 
[the] subject of formal rulemaking under 7 U.S.C. 608c(3) and (4) and 
5 U.S.C. 556 and 557. This, however, must be contrasted with the 
referendum order issued on July 12, 1984, and the amended 
referendum order issued on August 8, 1984. These referendum orders 
are discretionary in nature. As explained above, under 7 U.S.C. 
608c(19), in the case of amendments of marketing orders, the 
ascertainment of producer and processor approval required under 7 
U.S.C. 608c(8) and (9) does not have to be accomplished by 
referendum, although it may be. Since the decision to conduct a 
referendum to obtain producer approval of an amendment to a 
marketing order is committed by statute to agency discretion the 
Department need only follow the procedures set forth at 7 C.F.R. 
900.400-.413, and need not comply with the rulemaking requirements 
of the APA as alleged by petitioner below, i.e., notice, hearing, formal 
decision. In fact, in this case the Secretary ultimately adopted 
procedures faithful to the established policy for conducting referenda 
in fruit and vegetable marketing order procedures since at least 1965, 
this is, that producer failure to approve amendments would not 
dislodge the existing order. Thus, there is no justification for the... 
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application [of] APA rulemaking standards to the challenged 
referendum procedure. 


2. The Referendum Was A Reasonable Exercise Of The 
Secretary’s Discretion 


[The ALJ] concluded at page 20 of his opinion that the decision to 
amend the referendum order was contrary to the considered judgment 
of the Secretary and his staff. This conclusion is not supported by the 
record. If [a reviewing court] decides that the Secretary’s actions are 
reviewable, nonetheless the Secretary's August referendum order is 
entitled to a presumption of regularity and validity. [See, Citizens to 
Preserve Overton Park v. Volpe, 401 U.S. 402, 415 (1971).] The burden 
is upon the petitioner to show that the Secretary's actions were 
arbitrary, capricious, or not in accordance with law. [This is well 
settled. (See, In re Sequoia Orange Co., 47 Agric. Dec. _, slip op. 
at 102-08 (Jan. 29, 1988), remanded sub nom. Riverbend Farms, Inc. v. 
Yeutter, No. CV F-88-98 EDP (E.D. Cal. June 14, 1989)).] 


{The ALJ’s] conclusion that the amended referendum order was not 
in accordance with law was based almost entirely on the testimony of 
John E. Ford, former Deputy Assistant Secretary, Marketing and 
Inspection Services. Over the Department’s objection and in spite of 


considerable legal precedent to the contrary, the Administrative Law 
Judge permitted Mr. Ford to testify extensively about conversations, 
discussions, rumors and suppositions surrounding the amendment of 
the referendum order. [The ALJ] should not have . . . permitted [Mr. 
Ford] to testify about matters that come within the deliberative process 
privilege [, and that testimony is stricken from the record here]. 
Furthermore, the testimony was all hearsay, some of it of the double 
or triple variety. It is entitled to little weight because Mr. Ford 
selectively ignored the record facts and exhibited a personal bias which 
colored his testimony. Even if Mr. Ford’s testimony [were] allowed to 
remain on the record [my] analysis of it establishes that he had at best 
an incomplete understanding of established referendum procedures for 
the different types of marketing orders and did not completely and 
accurately depict the factual circumstances surrounding the amendment 
to the referendum order. 


In In re Sequoia Orange Co., 47 Agric. Dec. _, slip op. at 239, 261-66 (Jan. 29, 1988), 
remanded on other grounds sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP (E.D. 
Cal. June 14, 1989), it was held that testimony concerning the mental processes of the Secretary 
and his administrative decisionmakers was inadmissible, under the executive privilege doctrine, 
in a § 8c(15)(A) proceeding, as to "tendency"-type decisions. A fortiori such testimony is not 
admissible in the present § 8c(15)(A) proceeding attacking the "necessity" portion of the 
proceeding, as to which no evidentiary record exists, and none is provided, or permitted, by the 
AMAA. See Suntex, supra, particularly at 166. 
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In the final analysis, Mr. Ford’s credibility is not the dispositive 
issue in determining the outcome of this case. What he said may 
indeed be true. Nonetheless, the record makes abundantly clear why 
the Secretary changed the referendum methodology. He was not 
responding to a threat latent in Mr. Hanlin’s remarks. He was 
attempting to assure that the intent behind his first referendum order 
was not vitiated by a termination. As he said in a press release the day 
after the conversation alleged by Ford: "I would like to see these 
marketing orders modernized, not terminated." At the same time he 
urged "all cooperatives to refrain from bloc voting" and recommended 
that "eligible voters be allowed to cast their own ballots" (PX 8-1). 


[The ALJ] characterized the Secretary's decision to amend the 
referendum order as a decision based upon improper pressure, and 
therefore a decision that could not be in accordance with law. 
However, [my] review of the record [reveals] that the Secretary’s 
decision was reasonable, and that [the ALJ’s] characterization of it was 
incorrect. 


As [the ALJ] himself notes, the proposed amendments to the 
marketing order were the subject of heated debate in the California 
citrus industry. It is therefore reasonable to assume that the 
Secretary’s initial referendum order would likewise generate great 
controversy and that the Secretary would hear from all segments of the 


industry on his choice of referendum procedures. Such 
communications, which no doubt occurred, are not barred by law or 
Departmental regulations. [The ALJ’s] decision notes at page 18, that 
the "APA’s restrictions on ex parte contacts did not apply." 


Had Mr. Hanlin made the remarks attributed to him at second 
hand by Mr. Ford, they are still not susceptible of the malign 
interpretation placed upon them by [the ALJ]. A more objective view 
of the alleged telephone conversation by the president of Sunkist to the 
Secretary is that Mr. Hanlin might have told the Secretary that the 
sudden departure from established referendum procedures was a bad 
decision, and that Sunkist did not approve. He might have said that 
Sunkist would oppose the amendments in the referendum order. That 
opposition would inevitably have led to the order’s termination. If in 
fact, Mr. Hanlin offered any opinion on the political consequences of 
the order’s termination, that opinion would be no more than his 
observation as to the ultimate effect of what everyone concedes was a 
controversial decision. 


Administrative decisionmaking in general, and in this specific case, 
involves opposing and conflicting views from people who represent 
various constituencies and who have vital interests at stake. It is not 
surprising that the people who supported the order were opposed to 
the sudden departure from the established fruit and vegetable 
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referendum procedures which permitted them to disapprove 
amendments to the marketing order without causing the entire order 
to be terminated. Those who supported the order advised the 
Secretary that they wanted him to amend the original referendum order 
and those opposing the existing order requested the Secretary to leave 
the new referendum procedure in place. Members of Congress 
apparently communicated the requests of their constituents to the 
Secretary. The Secretary, after considering the conflicting views 
expressed by all the parties, decided that the better decision was to 
amend the referendum order to return to a procedure which permitted 
voting on amendments only rather than on the order as a whole. 


3. The Referendum Was Not An Unlawful Delegation Of 
Power To The Producers 


[The ALJ], in dicta at pages 21 and 22 of his decision, suggests that 
allowing producers to vote on individual order amendments may 
constitute an unlawful delegation of power to the Valencia orange 
producers. This suggestion is wrong. Section 608c(9) provides that an 
order may be made effective, notwithstanding the refusal of handlers 
to approve it, only after the Secretary has determined that the order is 
approved by the required number of producers. Clearly, the Secretary 
has discretion to determine how he will ascertain approval and, in 
amendatory proceedings, the Secretary may, if he chooses, conduct a 
referendum. However, once the Secretary has ascertained that 
producers approve the amendments, it is he and he alone who 
determines what rules and regulations will be made effective. 


Under section 608c(4) the Secretary shall issue an order or 
amended order only if he finds and sets forth in the order based upon 
record evidence that the issuance of the order will tend to effectuate 
the declared policy of the Act. The Secretary is certainly not required 
to issue such rules. The Secretary could decide not to issue regulations 
which had been approved by producers if he determines that such 
regulations do not effectuate the declared policy of the Act. 7 U.S.C. 
608c(4). Moreover, such a determination is not subject to judicial 
review. Suntex, supra. 


Thus, contrary to the assertions of the petitioner, it is always the 
Secretary and not the producers who determines what the provisions 
of an amended marketing order will be. There can be no delegation 
of regulatory power to the producer when the regulations are issued at 
the discretion of the Secretary. See, Chiglades Ltd. v. Butz, 485 F.2d 
1125 (Sth Cir. 1973), and the cases cited therein. 


Having adopted the respondent’s above explication as my own, there need 
be little further analysis of it. The ALJ’s decision is based on the testimony 
by former USDA official John E. Ford (Deputy Assistant Secretary). The 
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transcript reveals that respondent appropriately objected to, and made a 
timely motion to strike this testimony, referring the ALJ to the similar 
deliberative process situation in the navel orange proceeding in Jn re Sequoia 
Orange Co., 47 Agric. Dec. __, slip op. at 239, 261-66 (Jan. 29, 1988), 
remanded on other grounds sub nom. Riverbend Farms, Inc. v. Yeutter, No. 
CV F-88-98 EDP (E.D. Cal. June 14, 1989), where the same ALJ made a 
similar ruling (Tr. 156-59). The Ford testimony was erroneously admitted 
both times. Nonetheless, I agree with the respondent’s position that the Ford 
testimony is really not dispositive of the issues in this proceeding, whether it 
is admitted or not. 

However, the ALJ was quite clear that the Ford testimony ("together with 
other uncontroverted evidence") was key to the ALJ’s finding that the 
Secretary reversed himself solely due to political pressuring. The ALJ 
(unfortunately) did not cite specifically any other evidence, so I must restrict 
my review of the ALJ’s reasoning to the admissibility of the Ford testimony. 
The passage from the ALJ’s decision concerning this admissibility assumes 
(incorrectly, as I have concluded), that Overton Park allows the ALJ to receive 
deliberative process testimony from (former) USDA officials, as follows (Initial 
Decision at 16): 


In consonance with these instructions by the Supreme Court, 
testimony was received in the instant proceeding from the former 
Deputy Assistant Secretary who alone was privy to the Secretary’s 


reasons for changing his decision. This testimony, together with other 
uncontroverted evidence, showed that the Secretary had reversed 
himself solely because of political pressuring. That finding is the 
essential reason why the Secretary’s exercise of essentially discretionary 
authority is subject to review. 


However, as stated above, I do not agree that Ford’s testimony was 
admissible, because of the executive privilege doctrine. 

The petitioner has charged "impermissible influence" on the Secretary by 
political factions and (it seems) by Congress itself, rather than by fraud or 
bribery. If the ALJ is insinuating that Congress’ actions are "impermissible 
influence," it would be simply ludicrous to subscribe to the view that the 
elected representatives of the people in the affected localities should not have 
suasion over the Secretary in a non-ex parte situation, while petitioners and 
other opposing industry representatives were free to enjoy long, meaningful 
lobbying sessions with the Secretary. 

Furthermore, much of the congressional pressure was in the form of 
Appropriations Committee directives. On July 26, 1984, the Senate 
Committee on Appropriations reported H.R. 5743, the 1985 Agricultural 
Appropriations bill, out of Committee (see RX 12). This bill required that 
each amendment to a fruit, vegetable, nut or specialty crop marketing order 
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be submitted to a separate producer vote in order to be implemented.” 
Continuing to press the point, on July 30, 1984, the second Supplemental 
Appropriations Bill for 1984 (H.R. 6040) was reported out of the Senate 
Appropriations Committee. It was enacted into law on August 22, 1984. Pub. 
L. No. 98-396, 98th Cong. (RX 6; 98 Stat. 1369). This also contained the 
provision that each amendment to a fruit, vegetable, or specialty crop 
marketing order must be submitted to a separate producer vote in order to 
be implemented. The Conference Report stating that each amendment must 
be separately voted on was filed August 10, 1984 (RX 7, p. 2; H.R. Conf. Rep. 
No. 977, 98th Cong., 2d Sess. 7 (1984)), the same date the Secretary’s revised 
referendum order was published. 

The ALJ states that the Secretary was not bound by the Administrative 
Procedure Act’s ex parte prohibitions, and was lobbied by both sides of the 
issue, as follows (Initial Decision at 18): 


Inasmuch as the Secretary had issued the referendum order under 
his discretionary authority and not as a form of rulemaking, the APA’s 
restrictions on ex parte contacts did not apply. For that reason he was 
not insulated against private entreaties and political pressuring, and 
Sunkist exercised all lawful means to change his mind. 


I take this passage to mean that ex parte contacts with the Secretary, by 
any interested faction, were not considered unlawful by the ALJ. However, 
other parts of the Initial Decision seem to indicate that the ALJ construed 
petitioner’s lobbying to be "private entreaties," while any lobbying by the 
opposing side was deemed to be "political pressuring" (Initial Decision at 14, 
16, 18). There is no justification for favoritism toward petitioner’s activities. 
In fact, while stating that lobbying (or even "political pressuring") was not 
unlawful, the ALJ nevertheless erroneously (I believe) concluded that lawful 
activities by Sunkist and (it seems) by elected representatives in Congress, 
caused the Secretary to reach a decision which the ALJ declares is a nullity, 
and can “never” be in accordance with law. 

The ALJ is in error on these points. In my view, lobbying by either side 
as to the referendum procedure was permissible. Moreover, the ALJ’s 
decision engages in circuitous reasoning, because it basically condemns the 
Secretary for disagreeing with himself, due to permissible pressure from 
affected, interested parties. Undoubtedly, the Secretary thought that the order 
would be improved if ai/ of the proposed amendments became effective. And 
he undoubtedly wanted that to happen. Further, the Secretary undoubtedly 
thought that by announcing the drastically new procedure (as to fruit and 
vegetable orders) of forcing an up-or-down vote on the entire order, including 
all of the amendments, he could force producers to accept all of the 
amendments. Whether the Secretary seriously thought that Sunkist would 
vote the order out, rather than swallow the amendments, is subject to 


“H.R. 5743 was subsequently enacted. Pub. L. No. 98-473 (98th Cong., 2d Sess.) (RX 10; 
98 Stat. 1837; RX 11, p. 2; H.R. Conf. Rep. No. 1071, 98th Cong., 2d Sess. 15 (1984)). 
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considerable doubt. When the Secretary finally realized that the order was 
going to be terminated, because of Sunkist’s intransigence, the Secretary came 
to the reasonable conclusion that the order with only some of the amendments 
served the public interest better than no order at all. If political 
considerations entered into that decision, they were not unlawful, but were 
merely consonant with the obviously undesirable consequences of an 
immediate termination of the order. 

The "bloodbath" that would occur if the orange orders were abruptly 
terminated is described in detail in Jn re Sequoia Orange Co., 47 Agric. Dec. 
___, Slip op. at 127-55 (Jan. 29, 1988), remanded on other grounds sub nom. 
Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP (E.D. Cal. June 14, 
1989), attached as an appendix. Briefly, Sequoia states (slip op. at 131-33): 


Third, a formal rulemaking hearing was held in 1983 to consider 
various proposals, including a proposal to eliminate the prorate 
provisions of the marketing order. The Secretary again found that the 
prorate provisions tend to effectuate the declared policy of the Act, 
stating (Finding 8; 49 Fed. Reg. 29,071, 29,073-74 (1984)): 


Short-run demand for fresh oranges tends to be relatively 
inelastic. [Footnote omitted.] Thus, even a small variation in 
shipments can have a great impact on grower revenue. 
[Footnote omitted.] This is the foundation for the use of the 
orders--to foster market stability and enhance revenue in the 
short run... . 


(1) The hearing record contains extensive testimony from 
industry and noni[n]dustry witnesses who supported the proposal 
to amend orders to eliminate the prorate provisions. A number 
of economists testified in favor of this proposal. They 
suggested, however, that the industry would undergo a radical 
and severe economic displacement if prorate were abruptly 
eliminated. For example, several economists testified that, in 
the short term (2 to 7 years), there would likely be a period of 
industry readjustment, resulting in a reduction in producer 
revenue, an increase in price instability, and a reduction of 
approximately 40,000 to 50,000 acres of California-Arizona 
orange groves. They suggested that during this same period 
approximately 2,100 to 7,000 California-Arizona orange growers 
would likely be forced to abandon orange farming due to 
radically changed economic conditions. Those most likely to 
abandon orange farming would include new business entrants 
who recently p[ur]chased land at high cost and financed at high 
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interest rates and growers who are highly leveraged (i.e., high 
debt to equity ratio). 


As stated in the second paragraph quoted immediately above, even 
the economists who testified in favor of eliminating the prorate 
provisions from the navel and Valencia orders recognized that in the 
“short term (2 to 7 years)," there would be a bloodbath in which 2,100 
to 7,000 growers would likely be "forced" to abandon orange farming 
as a result of the “reduction in producer revenue" and the "increase in 
price instability." The brief filed by the United States Department of 
Justice with respect to the 1983 rulemaking hearing (which favored 
eliminating prorate provisions (Ex. 737)) shows that petitioner 
Sequoia’s part owner, Mr. Pescosolido, was the only witness who 
believed that the adjustment period (or bloodbath) would last only 2 
years, and that other economists thought it would last much longer. 
Specifically, the Justice Department brief states (Ex. 737, p. 43): 


O. The Length of the Adjustment Period Is Uncertain 


87. The period of adjustment would last four to seven 
years, (Jesse [petitioners’ principal expert witness in the present 
case] Tr. April 12, p. 36), five years, (Wilson Tr. April 15, p. 
206), six or seven years, (Martin Tr. April 13, pp. 236-237), or 
two years. (C. Pescosolido Tr. April 21, p. 292). 


Considering all of the circumstances, the Secretary’s ultimate decision to 
avoid the abrupt termination of the marketing order by permitting a vote on 
each amendment, rather than an up-or-down vote on the whole order, as 
amended, was quite reasonable,” even if Ford’s testimony is given full 


weight. 


‘*Further congressional support for the submission of each amendment to a marketing order 
to be voted on individually is found in the legislative history of the Food Security Act of 1985, 
stating (H.R. Rep. No. 271, 99th Cong., Ist Sess., pt. 1, at 193-94, reprinted in 1985 U.S. Code 
Cong. & Admin. News 1103, 1297-98): 


The Committee supports the procedural changes in regard to all marketing orders 
for fruits and vegetables announced by John R. Norton III, Deputy Secretary of the 
Agriculture Department, on June 11, 1985. The announced changes would . . . (2) allow 
each amendment to a marketing order to be voted on individually in a referendum and 
marketing orders to continue in effect even if one or more amendments lose in the 
referendum. 


These announced changes reinstate longstanding and appropriate policies of the 
Department in regard to the use of outside counsel and the continuation of marketing 
orders irrespective of the defeat of any individual amendment to any order. The 
Committee welcomes the policy changes announced by the Department on June 11, 
1985, and intends to closely monitor its performance in implementing them. 
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Petitioner’s Response to Appeal (December 30, 1987) (hereafter "PRA") 
raises a veritable blizzard of arguments. After a careful reading of this 98- 
page “brief,” I find that petitioner has raised no meritorious issues, such as 
would alter my decision herein. 

No attempt will be made to respond to all of these arguments individually. 
Variously, the arguments are a rehash of the petitioner’s original brief herein, 
a continuing lament on the overlooked merits of "modernizing" Order 908, or 
novel (incorrect) ways of interpreting the controlling statutes, regulations, and 
court decisions to reargue the merits of the Secretary’s decision. The analysis 
I have set forth above in "Additional Conclusions by the Judicial Officer" 
basically answers petitioner’s arguments, and nothing would be gained here by 
a point-by-point refutation. 

In summary, even if not specifically addressed, I have carefully considered 
each of petitioner’s arguments and I find that each argument raised by 
petitioner’s appeal is without merit and is rejected. Nonetheless, I believe it 
appropriate to set out a few examples of why I find petitioner’s arguments 
without merit. 

The first 46 pages of the PRA constitute a jeremiad on marketing orders, 
in general, and Order 908, in particular. Petitioner purports to set forth the 
"Factual Background” (PRA at 4), and actually does succeed in restating a 
goodly number of background facts. However, the petitioner’s extremely 
pejorative description of the Sunkist cooperative’s methods and motives is way 
off the mark. As described in some detail earlier herein, Congress enacted 
the marketing order legislation specifically to benefit producers and 
cooperatives. Congress requires large majorities (typically, 66 2/3 percent, or 
more) to support initiatives. While Congress has given the Secretary much 
discretion in administering marketing orders, the Congress has not given the 
Secretary authority to give what petitioner really wants--minority control. 

Thus, petitioner’s real source of relief lies with the Congress, not with the 
Department, and not with the courts. However, given the fact that the 
Congress responded to the Department’s short-lived "experimental" 
referendum herein (to wit, all provisions must pass or the order terminates) 
with legislation forbidding such innovation, the petitioner’s congressional 
prospects do not appear salutary. 

I suspect that any future Secretary of Agriculture would not relish the type 
of situation which occurred in July 1984. However, unless Congress changes 
the law delegating this authority and responsibility to the Secretary, there is 
nothing to prevent it. In any event, the fundamental wisdom of orange 
marketing orders is not at issue here. I find that the Secretary carried out the 
congressional mandates of the AMAA, and was well within his realm of 
discretion while doing so. 

Petitioner next argues (PRA at 46-60), variously, that the Secretary did not 
properly follow promulgation and termination procedures. The statute 
(AMAA) and rules of practice are then cited in a fanciful manner, which 
petitioner disingenuously fashions into a regulatory framework purporting to 
limit the Secretary’s discretion. These same issues were disposed of by the 
court’s analysis in Suntex Dairy, discussed supra, where the distinctions 
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between the "tendency" hearing and the "necessity" determination were made 
clear. 

Another good example of petitioner’s lack of meritorious argument is the 
argument entitled "The Second Referendum Was _Substantively and 
Procedurally Illegal" (PRA at 60-61), where petitioner attacks the Secretary’s 
"necessity" determination because "no new evidence was taken, no new briefs 
were requested, and no new findings were made....". This approach 
(requiring the Secretary to have an additional hearing, or take additional 
evidence for “necessity” determination, beyond the "tendency" hearing) was 
specifically addressed and rejected by the Suntex Dairy court, as set forth in 
part III, supra, and I agree completely with that court. 

Petitioner argues that Sunkist applied illegal ex parte pressure on the 
Secretary (PRA at 62-63). This is incorrect, and is found to be incorrect, 
supra. 

Petitioner insinuates that the ALJ agreed with petitioner that this 
proceeding unconstitutionally subdelegates to producers lawmaking power 
from the Secretary (PRA at 64-65). Petitioner is wrong. The ALJ reserved 
judgment on this issue (Initial Decision at 22). In any event, the Supreme 
Court long ago decided this issue against petitioner’s position in Rock Royal. 

Petitioner’s analysis of the law applying to this proceeding (PRA at 66-95) 
is fatally inaccurate and self-serving. The relevant cases cited, but incorrectly 
analyzed in petitioner’s appeal, are correctly treated in these "Additional 
Conclusions by the Judicial Officer," supra. 


Petitioner’s overall approach has been to misstate, mischaracterize, and 
distort the AMAA, the record, and the regulations, to create out of whole 
cloth a regulatory scheme that does not exist. For example, petitioner argues 
that the Secretary's "Amendment to Referendum Order" rescinded his Final 
Decision and was thus a "new" Final Decision, which violates 7 C.F.R. § 
900.13a and .14 and 7 U.S.C. § 8c(8) (AMAA), as follows (PRA at 96) 
(emphasis added): 


The bottom line is that agency action is reviewable under the APA 
if there is law to apply. The AMAA, Respondent’s own regulations, 
and the record in the underlying rulemaking proceeding provide an 
abundance of law and standards against which to judge the Secretary’s 
conduct. For example, 7 C.F.R. § 900.13a requires that any final 
decision contain detailed findings and rulings. Although the Secretary 
rescinded his Final Decision and implemented a new one in which it 
was somehow no longer necessary for producers to amend their Order, 
this "new" final decision contained none of the required finds [sic], 
rulings, and explanation. Section 8c(8) and 7 C.F.R. § 900.14 require 
that handler and producer approval be sought on (1) identical regulatory 
provisions (2) contained in a single seamless order and agreement (3) 
made a part of a Secretarial final decision. 


The Secretary’s "necessity" determinations are not "new" Final Decisions 
requiring new explanations and justifications. The Secretary’s July 12, 1984, 
Final Decision contains all of the explanations and justifications required to 
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support the Secretary's action. Furthermore, the marketing agreement 
submitted to handlers was identical to the marketing order that would have 
been in effect had producers approved all of the amendments submitted for 
producer approval. (Final Decision of July 12, 1984, 49 Fed. Reg. 29,071, 
29,088 (1984)). Although the handlers did not know, at the time they rejected 
the marketing agreement, that the producers would subsequently reject some 
of the proposed amendments, the marketing agreement satisfied the 
requirement that it regulate the handling of Valencia oranges "in the same 
manner" (7 U.S.C. § 608c(8)) as the marketing order. In any event, since the 
handlers rejected the marketing agreement (RX 5; 50 Fed. Reg. 1429, 1430 
(1985)), as they always do, any discrepancy between the marketing agreement 
and the marketing order would be harmless error, if error at all. 

Petitioner’s Conclusion (PRA at 96-98) is that without “exacting judicial 
review" the minoritys "reforms" can be "squelched" by the (majority) 
cooperative. What the petitioner is really saying is that petitioner cannot 
prevail at the Department or in the Congress, so the courts must legislate 
where the Congress will not--that is, to give the minority control of the 
majority. As shown in some detail, supra, the statutes, regulations, 
Departmental decisions, and controlling court cases are all arrayed against 
petitioner’s suggested judicial remedy. Thus, a reviewing court should decline 
petitioner’s invitation to legislate where the Congress has not. 

All arguments made by the parties and intervenors have been fully 
considered. To the extent that any arguments are inconsistent with the views 
set forth herein, and are not specifically mentioned, they are rejected. 

For the foregoing reasons, petitioner’s petition should be dismissed. 


Order 
The relief requested by petitioner is denied and the petition is dismissed. 


APPENDIX 


Excerpt from Jn re Sequoia Orange Co., 47 Agric. Dec. __, slip op. at 
127-55 (Jan 29, 1988), remanded on other grounds sub nom. Riverbend Farms, 
Inc. v. Yeutter, No. CV F-88-98 EDP (E.D. Cal. June 14, 1989). 

[Excerpt omitted.--Editor.] 
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SEQUOIA ORANGE CO., Plaintiff y. CLAYTON YEUTTER, Secretary of 
Agriculture, Defendant. 

Docket No. CV F-89-632 EDP. 

Decided November 28, 1990. 


Judicial Officer reversed - Citing the APA the court held that the amended order was invalid, 
without explanation - Court did not reach issue of propriety of referendum. 


THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF CALIFORNIA 


MEMORANDUM DECISION RE: MOTION 
FOR SUMMARY JUDGMENT 


Plaintiff Sequoia Orange Company ("Sequoia") challenges the action of the 
Secretary of Agriculture with regard to his failure to adopt a final decision 
which would have resulted in an amended Valencia Orange Marketing 
agreement. This agreement had been formulated and adopted after hearings. 
Sequoia also challenges the method by which the Secretary conducted the 
referendum. The Secretary allowed the growers to vote on each (but not all) 
of the amendments to the existing order separately, rather than the usual and 
customary method of voting on the order as a whole. 

The government’s response cites mainly cases that predate the 
Administrative Procedure Act - 5 U.S.C. section 500 et seq. : 

Title 5 of the United States Code, section 553, adopted in 1966 provides 
as follows: 


(a) This section applies, according to the provisions thereof, except 
to the extent that there is involved- 


(1) amilitary or foreign affairs function of the United States; 
or 


(2)  amatter relating to agency management or personnel or 
to public property, loans, grants, benefits, or contracts. 


(b) General notice of proposed rule-making shall be published in 
the Federal Register, unless persons subject thereto are named and 
either personally served or otherwise have actual notice thereof in 
accordance with law. The notice shall include- 


(1) a statement of time, place, and nature of public rule- 
making proceedings; 


(2) reference to the legal authority under which the rule is 
proposed; and 


(3) either the terms or substance of the proposed rule or a 
description of the subjects and issues involved. 
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Except when notice or hearing is required by statute, this subsection does 
not apply- 


(A) to interpretative rules, general statements of policy, or 
rules of agency organization, procedure, or practice; or 


(B) when the agency for good cause finds (and incorporates 
the finding and a brief statement of reasons therefor in the rules 
issued) that notice and procedure thereon are impracticable, 
unnecessary, or contrary to the public interest. 


(c) After notice required by this section, the agency shall give 
interested persons an opportunity to participate in the rule-making 
through submission of written data, views, or arguments with or 
without opportunity for oral presentation. After consideration of the 
relevant matter presented, the agency shall incorporate in the rules 
adopted a concise general statement of their basis and purpose. When 
rules are required by statute to be made on the record after 
opportunity for an agency hearing, sections 556 and 557 of this title 
apply instead of this subsection. 


(d) The required publication or service of a substantive rule shall be 
made not less than 30 days before its effective date, except- 


(1) a substantive rule which grants or recognizes an 
exemption or relieves a restriction; 


(2) interpretative rules and statements of policy; or 


(3) as otherwise provided by the agency for good cause found 
and published with the rule. 


(e) Each agency shall give an interested person the right to petition 
for the issuance, amendment, or repeal of a rule. 


In Arlington Oil Mills v. Knebel, 543 F.2d 1092 (Sth Cir. 1976), the 
Secretary of Agriculture, after hearings, announced regulations affecting the 
peanut marketing order. After private pressure was exerted upon the 
Secretary, he revoked his prior order and reverted to the regulations in effect 
from 1971 to 1975. The appellate court held that the Secretary could not so 
act. The matter was remanded to the Secretary to promulgate new 
regulations after following appropriate Administrative Procedure Act 
procedures. To the same effect, see Walter Holm & Co. v. Hardin, 449 F.2d 
1009 (D.C. 1971). 

Plaintiff requests the Court to remand the case to the Secretary with 
instructions to implement a marketing order consistent with the Secretary’s 
final decision dated July 12, 1984. This request overlooks the statutory 
scheme which vests great discretion in the Secretary. For instance, 7 U.S.C. 
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section 608c(9) permits the Secretary to issue a marketing order under certain 
circumstances even though it has not been approved by the requisite number 
of handlers. Title 7 of the United States Code section 608c(16) provides for 
the termination of a program by the Secretary upon certain findings. 

The Valencia Orange Order, which is under attack here, was issued a 
number of years ago. It is not for the Court to say what order should be 
issued today. It is enough for the Court to determine that the Valencia 
Orange Marketing Order, issued as an amendment to the final decision of the 
July 18, 1984, final order, was invalid, and the Court so orders. 

The Court does not reach the issue of the propriety of the referendum. 


In re: BAKER and SONS, DAIRY, INC., and DEAN MILK CO., INC., et al. 
AMA Docket Nos. 93-1; MM-6; MM-7; MM-8; MM-9; MM 46-6; M 7-2 Ga. 
(Consolidated). 

Decision and Order filed September 22, 1989. 


Statute of limitation - Rulemaking - Amendments to marketing order. 


The Judicial Officer affirmed Chief Judge Palmer’s Decision and Order dismissing the petitions 
filed by handlers of milk regulated under the 11 Federal milk marketing orders in the 
Southeastern United States. Petitioners instituted the action to challenge a temporary, 
emergency amendment to the 11 orders effective from September 1984 through February 1985, 
which increased by 20¢ per cwt the Class I milk price of the orders. The temporary price 
increase helped fund credits given to handlers of 3.3¢ per cwt for each 10 miles of movement 
(subject to some modifications) on milk purchased from pool plants of other Federal milk orders 
and allocated to Class I milk at plants in the Southeast area during a temporary, projected 
period of unusual shortage. Petitioners’ claim is not barred by laches, as argued by an 
intervenor, because the 2-year limitation period in the regulation is controlling. The Secretary’s 
rulemaking action is authorized as a market differential which may be added-on to handlers’ milk 
prices, and, also, under the provisions of § 8c(7)(D) of the Act, authorizing incidental and 
necessary provisions that are not inconsistent with the Act. Inter-order price alignment justified 
a uniform price increase in the 11 orders. The Secretary’s rulemaking action is consistent with 
the evidence and the Secretary’s findings. The Secretary did not abuse his discretion by not 
terminating the temporary order amendments when the projected shortage was less than 
expected. The Secretary is required by the Act to set prices that will attract milk to the relevant 
area. The fact that the Act was subsequently amended to authorize expressly the type of 
rulemaking action involved in this case, without any legislative history showing that the 
amendatory action was clarifying in nature, is not fatal to the Secretary’s action here. The fact 
that particular handlers are disadvantaged by a rulemaking action does not invalidate the 
Secretary’s action, since absolute equality is not required. The Secretary’s decision not to 
terminate an order or provision is not reviewable. If the Secretary’s rulemaking action were 
found unlawful, the proper course would be to remand the matter to the Secretary for lawful 
action. 


Donald A. Tracy, for Respondent. 
John H. Vetne, for Petitioners. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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This is a proceeding under § 8c(15)(A) of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. § 608c(15)(A)).’ Petitioners 
are "handlers" of milk operating plants which use Class I milk that is subject 
to the pricing provisions of one or more of the 11 Federal Milk Marketing 
Orders in the Southeastern United States. Petitioners instituted this action to 
challenge a temporary, emergency amendment to the 11 orders effective from 
September 1984 through February 1985, which increased by 20¢ per cwt the 
Class I milk price of the orders. The temporary price increase helped fund 
credits given to handlers of 3.3¢ per cwt for each 10 miles of movement 
(subject to some modifications) on milk purchased from pool plants of other 
Federal milk orders and allocated to Class I milk at plants in the Southeast 
area during a temporary, projected period of unusual shortage.” 

On April 11, 1988, Chief Administrative Law Judge Victor W. Palmer 
(ALJ) filed an initial Decision and Order in which he upheld the Secretary’s 
rulemaking action, and dismissed the petitions. On May 12, 1988, petitioners 
appealed to the Judicial Officer, to whom final administrative authority to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 has been 
delegated (7 C.F.R. § 2.35)."” 

Based upon a careful consideration of the entire record, the ALJ’s initial 
decision is adopted as the final decision in this proceeding, with additions or 
changes shown in brackets and omissions shown by dots. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 

However, before setting forth the ALJ’s initial decision, the following brief 
background information is taken from Schepps Dairy, Inc. v. Bergland, 628 
F.2d 11, 13-16 (1979) (footnotes omitted): 


I. HISTORICAL AND ADMINISTRATIVE BACKGROUND 


A. Federal Milk-Marketing Orders 


For nearly a half-century, the Secretary of Agriculture has pursued 
a broad and vital role in the establishment of the prices that many 
handlers pay many producers of milk. The methodology of federal 
milk price-fixing has roots extending even deeper in our national 


“See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, ch. 
2 (1981 and 1989 Cum. Supp.); Brooks, The Pricing of Milk Under Federal Marketing Orders, 26 
Geo. Wash. L. Rev. 181 (1958). 


“The 20¢ increase in the Class I price added nearly $7.5 million to the total pooled value of 
the milk in the 11 orders, and the transportation credits actually paid amounted to almost $3 
million. 


““The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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economic history. As may readily be expected, a brief sketch of the 
genesis and evolution of federal milk-marketing orders will serve this 
appeal by placing the legal issues in proper social as well as regulatory 


perspective. 7/ 


As everybody knows, raw milk is a highly perishable commodity. 
Without refrigeration, it is storable for only very brief periods and 
transportable for only very short distances. In the early 1900’s, dairy 
farmers--"producers" 8/--usually were thus compelled to deal with the 
one or the very few local milk processors available, who accordingly 
exercised some degree of monopsony power. 9/ Moreover, the milk 
industry was characterized by seasonal overproduction; as the Supreme 
Court has explained, 


[i]Jn order to meet fluid demand which is relatively constant, 
sufficiently large herds must be maintained to supply winter 
needs. The result is oversupply in the more fruitful months. 
The historical tendency prior to regulation was for milk 
distributors, ‘handlers,’ to take advantage of this surplus to 
obtain bargains during glut periods. 10/ 


To correct this discrepancy in bargaining power, Congress enacted 
legislation enabling dairy farmers to form cooperatives to pool their 


milk and eliminate overproduction. 11/ These cooperatives established 
classified pricing schemes based on the use to be made of the milk. 
They priced milk destined for fluid consumption--class I milk--higher 
than milk slated for manufacture into dairy products such as cheese-- 
class II milk. Though a small part of the price differential might 
represent cost differences, the bulk was attributable simply to a desire 
to exploit the relatively inelastic demand for fluid milk without unduly 
inhibiting the demand for manufactured milk products. 12/ To spread 
the benefits of this pricing strategy among their members, cooperatives 
would multiply class I prices by the amount of fluid milk sold, and class 
II prices by the amount of manufactured milk sold, and divide the sum 
of these products by the total quantity of milk sold to arrive at the 
“blend price" its members would receive for delivered milk. 13/ 


The profitability of this system encouraged dairy farmers to increase 
their output. It also invited farmers selling a higher percentage of their 
milk for fluid purposes than the cooperative generally to abandon the 
pooling arrangement and deal individually, and in this manner to 
realize more than the blend price. This in turn germinated disputes 
among cooperatives and handlers who dealt with free-lance farmers, 
and as a consequence, milk markets became highly unstable during the 
late 1920’s. 14/°"" During the Great Depression, demand for fluid 


““"In Kessel, Economic Effects of Federal Regulation of Milk Markets, 10 J. Law & Econ. 51, 
52 (1967), reference is made to "milk strikes and the associated violence. . . ." 
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milk fell, prices declined drastically and the entire cooperative system 
collapsed, to the farmers’ severe detriment. 15/ 


Congress reacted by passing the Agricultural Adjustment Act of 
1933, which established a licensing system designed to "reestablish 
prices to farmers at a level that will give agricultural commodities a 
purchasing power . . . equivalent to the purchasing power of 
agricultural commodities in the base period," which extended from 
August, 1909, to July, 1914. 16/ To supplement the provisions of that 
legislation, and to confine the Secretary of Agriculture’s authority 
within the constitutional limits that very recently had been driven home 
by the Supreme Court, 17/ Congress amended the Agricultural 
Adjustment Act in 1935. 18/ The 1935 amendments to Section 8(3) of 
the 1933 Act were basically carried over into Section 8c of the new 
Agricultural Marketing Agreement Act of 1937, 19/ which largely 
controls the instant dispute. 


The present statutory provisions can be seen as a shoring, with the 
power of the Federal Government, of the classified pricing scheme 
initiated by the cooperatives. Not all of the milk industry is federally 
regulated, however. 20/ Only if producers and handlers so agree, or 
if two-thirds of the producers or the producers of two-thirds of the 
output in the area wish, are federal price controls imposed. 21/ In 


each regulated milk-marketing area, class I and II minimum prices are 
established. No maximum prices are set; producers are free to bargain 
with handlers for better deals. 22/ 


Producers are largely indifferent to whether their milk is used for 
class I or II purposes, for they receive a blend price. On the other 
hand, processors must pay at least the minimum class I and II prices. 
The variance among handlers in the percentages of milk assigned to 
fluid and manufacturing purposes means that a handler may pay more 
or less than the producer from whom he is purchasing receives. Any 
handler who uses more than the average percentage of class I milk 
must pay the difference over the blend price into a "producers- 
settlement fund," from which a handler who uses less than the average 
percentage of class I milk is compensated. 23/ 


Minimum class I prices, however, are not necessarily uniform across 
the entire area covered by a milk-marketing order. The requirement 
of uniform prices is statutorily subject to adjustments "which 
compensate or reward the producer for providing an economic service 
or benefit to the handler." 24/ Milk-producing regions covered by an 
order are often distant from consuming centers, and chief among the 
adjustments enumerated in the Act is one for "the locations at which 
delivery of ... milk... is made to. . . handlers." 25/ The location 
adjustment honors the fact that a handler who receives milk near 
consuming centers has a more valuable commodity than a handler who 
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takes in milk in an area further out where it is produced cheaply, but 
who must undertake the burden of transporting the processed product 
to consumer markets. 26/ 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


Petitioners operate plants which use Class I milk that is subject to the 
pricing provisions of one or more Federal Milk Marketing Orders in the 
Southeastern United States. Their petitions, pursuant to section 15(A) of the 
Agricultural Marketing Agreement Act of 1937, as amended (“the Act"; 7 
U.S.C. § 608c(15)(A)), challenge the lawfulness of the Secretary’s rulemaking 
decision issued on August 22, 1984 (49 Fed. Reg. 34028; published Aug. 28, 
1984). 

The challenged rulemaking decision temporarily increased the Class I milk 
price of 11 federal milk orders regulating Southeastern markets, by a 20 cents 
per hundredweight add-on for the months of September 1984 through 
February 1985. The temporary price increase helped fund credits given to 
offset the estimated average regional cost of transportation of supplemental 
milk supplied plants regulated under the subject 11 marketing orders during 
a projected period of unusual shortage. 

As described in more detail in the findings which follow, proponents of the 
proposed transportation credit and temporary price increase, Dairymen, Inc. 
(DI), presented evidence that for individual markets in the Southeast, it would 
cost an estimated .8 cents per hundredweight (Louisville Order) to 49.9 cents 
per hundredweight (Southeast Florida Order), as applied to Class I milk, to 
provide supplemental milk requirements for the deficit production months of 
September 1984 through February 1985, and that a 20 cent price increase for 
all Class I milk in each of the affected 11 markets was needed to increase 
pooled producer receipts which would be used to fund, on a regional basis, 
credits to transport supplemental milk to the 11 markets. The proposed 
transportation credits were to be paid from each order’s pool fund to any 
handler who purchased supplemental milk from pool plants of other federal 
orders that was allocated to Class I or Class II use, payable at the rate of 3.3 
cents per hundredweight for each 10 mile distance between the shipping and 
receiving plants less certain differentials in variance at plants. With the 
modification that only supplemental bulk fluid milk products allocated to Class 
I milk would be eligible for the transportation credits, the Secretary adopted 
the proposed temporary transportation credits and the temporary 20 cent add- 
on to the Class I price used to fund them in each of the 11 markets. 

A short time after the temporary amendments became effective, the court 
in Smyser v. Block, 760 F.2d 514 (3rd Cir. 1985) held that transportation 
credits for the removal of surplus milk during the flush months of 1983 and 
1984 were unlawful as beyond the scope of the Secretary’s statutory authority. 
Following the Smyser decision, Congress amended the Agricultural Marketing 
Agreement Act by section 133 of the Food Security Act of 1985 (99 Stat. 1373, 
Codified at 7 U.S.C. § 608c(5)(J)), to specifically authorize credits or 
payments to handlers for transporting supplemental milk to meet needs in 
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deficit months, and transporting surplus milk to dispose of excess milk 
production during the flush months. 

Petitioners contend that Smyser applies and that a fair reading of that case 
and the objectives of the Act’s amendment in 1985, show that the Secretary’s 
action was unlawful. They argue that inasmuch as the transportation credits 
under the challenged rulemaking decision were imposed and collected before 
the Act’s amendment, the rationale of the Smyser case had full force and 
effect. Petitioners seek an adjudicatory determination that both the temporary 
transportation credit and the ancillary 20 cents per hundredweight Class I 
price increase, were not in accordance with law, and pray for a refund (less 
any transportation credits received) of the 20 cent add-on paid or accounted 
for by each of the petitioners during the six-month period when in effect. 

In addition to their reliance upon Smyser, petitioners further contend they 
are entitled to refunds because the transportation credits should not have been 
set at a uniform 20 cents per hundredweight in each of the 11 market orders 
when the evidence of record showed that the costs to be recovered varied 
among the market orders and as a result those petitioners with plants in 
markets where costs were less, were necessarily overcharged. Petitioners 
contend that such overcharges in some markets to benefit adjacent markets 
for the stated purpose of preserving inter-market price alignment is contrary 
to the holding of Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 314 (3rd Cir. 
1968), cert. denied, 394 U.S. 929 (1969), and discussion in Fairmont Foods Co. 
v. Hardin, 442 F.2d 762, 770-72 (D.C. Cir. 1971). 

The third issue raised by petitioners is that the 20 cents per hundredweight 
add-on had been calculated to include recompensing south to north hauling 
as well as milk hauled for Class II and Class III use, and when the Secretary 
disallowed payments of the transportation credit for such shipments, the add- 
on needed to be recomputed downward which was not done. 

As a fourth issue, Petitioners assert that the market statistics for the period 
when the temporary price increase was in effect, particularly the first month 
it applied, showed the shortage was much less than assumed and for that 
reason, the Secretary was required to terminate the amendments which he 
unlawfully failed to do. 

Respondent, and two intervening cooperatives who benefitted from the 
transportation credits, contend that Smyser is distinguishable and without 
application primarily because it pertained to transportation credits for the 
disposal of surplus milk whereas the present proceeding concerns 
transportation credits for supplying needed milk during a period of shortage. 
As a further distinction, respondent contends that the specific direction to the 
Secretary to adjust minimum prices to a level that brings forth a sufficient 
supply of milk, expressed in § 8c(18) of the Act, together with his power 
conferred by § 8(c)(5)(A) of the Act, to fix different minimum prices for the 
different classes of milk, furnishes statutory underpinnings for the Secretary’s 
decision that were absent in Smyser. Respondent then asserts that these 
powers to fix and adjust the Class I price to obtain an adequate supply of 
milk, allowed him as a necessary incident of that power, as authorized by § 
8c(7)(D) of the Act, to then apply the additional pool revenue generated to 
the payment of hauling credits for handlers who import milk to meet the fluid 
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needs. Moreover, respondent contends Smyser was “wrongly decided" and 
should not be followed outside the Third Circuit. 

The Act’s amendment in 1985, respondent contends, merely clarified the 
Secretary's existing authority to apply pool proceeds for the payment of 
transportation credits. 

Respondent also believes Fairmont is inapposite, contending its application 
is limited to intra-order price differentials and that it did not hold that inter- 
order price alignment could not be a lawful and sufficient circumstance for the 
Secretary to make a price adjustment on a regional basis. Finally, respondent 
asserts that the Secretary’s decision whether to institute proceedings to 
terminate an order provision is wholly discretionary. 

There is a fifth issue in this proceeding. Intervenor Sunbelt Dairy 
Association, Inc. has asserted laches as a defense to the petitions, arguing that 
petitioners waited two years before filing their petitions seeking refunds which 
would come in the form of reduced uniform prices from new suppliers who 
did not benefit from the credits or the stabilizing influence of the add-on to 
the Class I price. 

The appropriate relief to which petitioners may be entitled, is the final 
matter requiring resolution. 

The parties agreed that the issues raised by the petitions could be decided 
through the review of the rulemaking decision and its underlying record, 
without a further evidentiary hearing. Briefing was completed on January 4, 
1988. 


For the reasons specified in the findings and conclusions that follow, the 
petitions are dismissed. 


Findings 
Identification of Petitioners 


1. Baker and Sons Dairy, Inc. ("Baker Dairy’), is, and during the relevant 
period of September 1984 through February 1985 was, a handler as that term 
is defined in § 9 of the Alabama-West Florida Milk Marketing Order ("Order 
93," 7 C.F.R. Part 1093), because it operates and did operate a distributing 
plant located at Birmingham, Alabama, regulated pursuant to § 7(a) of the 
Order (7 C.F.R. § 1093.7(a)). During September 1984 through February 1985, 
Baker Dairy received milk classified as Class I at its Birmingham plant, and 
distributed Class I milk from the plant in route disposition to customers. 
Baker Dairy made payment or accounted for its milk receipts, at minimum 
class prices during each month of October 1984 through March 1985. 

2. Dairy Fresh Corporation ("Dairy Fresh") is, and during the relevant 
period of September 1984 through February 1985 was, a handler, as that term 
is defined in § 9 of the Alabama-West Florida Milk Marketing Order ("Order 
93," 7 C.F.R. Part 1093), in the New Orleans-Mississippi Milk Marketing 
Order ("Order 94," 7 C.F.R. Part 1094), in that it operates or operated 
distributing plants located at Cowarts and Prichard, Alabama regulated 
pursuant to § 7(a) of Order 93, and at Hattiesburg and Columbus, Mississippi, 
regulated pursuant to § 7(a) of Order 94. During the months of September 
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1984 through February 1985 Dairy Fresh received milk classified as Class I at 
each of the four plants, and distributed Class I from each of the plants in 
route disposition, or in bulk form to other plants. For milk received during 
September 1984 through February 1985, Dairy Fresh made payment or 
accounted, at minimum class prices, during each month of October 1984 
through March 1985. 

3. a. Dean Milk Company, Inc., is, and during the relevant period of 
September 1984 through [February] 1985 was, a handler, as that term is 
defined in § 9 of the Louisville-Lexington-Evansville Milk Marketing Order 
("Order 46," 7 C.F.R. Part 1046), in that it operates, or operated a distributing 
or "city" plant located at Louisville, Kentucky, regulated pursuant to § 7(a) of 
the Order. 

b. McArthur Dairy, Inc., is, or during the relevant period of September 
1984 through February 1985 was, a handler, as that term is defined in § 9 of 
the Southeastern Florida Milk Marketing Order ("Order 13," 7 C.F.R. Part 
1013), in that it operates or operated a distributing plant located at Miami, 
Florida, regulated pursuant to § 7(a) of the Order. 

c. During the months of September 1984 through February 1985 Dean 
Milk Company and McArthur Dairy plants received milk classified as Class 
I, and distributed Class I milk from their plants in route disposition or in bulk 
form to customers. Each of the handlers made payment or accounted for its 
September 1984 through February 1985 milk receipts, at minimum class prices 
during each month of October 1984 through March 1985. 

4. Kinnett Dairies, Inc., is, or was during the relevant period of September 
1984 through February 1985 was, a handler as that term is defined in § 9 of the 
Georgia Milk Marketing Order ("Order 7," 7 C.F.R. Part 1007), in that it 
operates or operated a distributing plant located in Columbus, Georgia, 
regulated pursuant to § 7(a) of the Order. During the months of September 
1984 through February 1985 the Kinnett plant at Columbus received milk 
classified as Class I and distributed Class I milk in route disposition to 
customers. Kinnett Dairy made payment or accounted for its September 1984 
through February 1985 milk receipts, at minimum class prices during each 
month of October 1984 through March 1985. 

5. Meadow Gold Dairies, Inc. (formerly known as Beatrice Dairy 
Products, Inc.), or its predecessors-in-interest is, and during the relevant 
period of September 1984 through February 1985 was, a handler as that [term 
is] defined in § 9 of the Greater Louisiana Milk Marketing Order ("Order 96," 
7C.F.R. Part 1096), in that it operates, or operated, distributing plants located 
at Huntsville and Gadston, Alabama, regulated pursuant to § 7(a) of Order 
93, and at Minden, Louisiana, regulated pursuant to § 7(a) of Order 96. 
Petitioner, Meadow Gold, during September 1984 through February 1985 
received milk classified as Class I at its plants in Gadston, Huntsville, and 
Minden, and distributed Class I milk from those plants in route disposition, 
or in bulk form to customers during the relevant period. Pursuant to the 
provisions of the respective orders, Beatrice accounted for its milk receipts of 
September 1984 through February 1985, at minimum class prices, during each 
month of October 1984 through March 1985. 
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6. Kraft, Inc., is, or during the relative period of September 1984 through 
February 1985 was, a handler as that term is defined in § 9 of the Louisville- 
Lexington-Evansville Milk Marketing Order ("Order 46," 7 C.F.R. Part 1046) 
and the Tennessee Valley Milk Marketing Order ("Order 11," 7 C.F.R. Part 
1011), in that it operated a distributing or "city" plant at Louisville, Kentucky, 
regulated pursuant to § 7(a) of Order 46, and a supply plant located at 
Greenville, Tennessee, regulated pursuant to § 7(b) of Order 11. During 
September 1984 through February 1985 Kraft received milk classified as Class 
I at its Louisville "city" plant and distributed Class I milk in route disposition, 
or sold Class I milk in bulk form to customers. During the same period, 
Kraft’s supply plant at Greenville shipped bulk Class I milk to other plants. 
For each plant, Kraft made payment or accounted for its September 1984 
through February 1985 milk receipts, at minimum class prices during each 
month of October 1984 through March 1985. 

7. Southern Bell Dairy, Inc., is, or during the relevant period of 
September 1984 through February 1985 was, a handler as that term is defined 
in § 9 of the Louisville-Lexington-Evansville Milk Marketing Order ("Order 
46," 7 C.F.R. Part 1046), in that it operates, or operated, [a] distributing or 
“city” plant located at Somerset, Kentucky, regulated pursuant to § 7(a) of the 
Order. During September 1984 through February 1985 Southern Bell received 
milk classified as Class I at its plant, and distributed Class I milk from its 
plant in route disposition, or in bulk form to customers. Southern Bell made 
payment or accounted for its September 1984 through February 1985 milk 


receipts at minimum class prices during each month of October 1984 through 
March 1985. 


The Secretary's Decision. 


8. The Agricultural Marketing Service of the United States Department 
of Agriculture published a Notice of Hearing concerning proposed 
amendments to 11 Southeastern milk marketing orders on August 3, 1984 (49 
Fed. Reg. 31072). 

9. The hearing was held August 7, 1984. 

10. The Assistant Secretary for Marketing and Inspection Services issued 
the decision on the proposed amendments on August 28, 1984. (49 Fed. Reg. 
34029-34033; "the decision").' The final rule was issued September 4, 1984 (49 
Fed. Reg. 34799).? 

11. The decision increased the Class I price differential by 20 cents for six 
months from September 1984 through February 1985 for the following 11 
orders: Upper Florida; Georgia; Tennessee Valley; Tampa Bay; Southeastern 
Florida; Louisville-Lexington-Evansville; Alabama-West Florida; New Orleans- 
Mississippi; Greater Louisiana; Nashville, Tennessee; and Paducah, Kentucky 
(49 Fed. Reg. 34029). 


'The decision as it appeared in the Federal Register, is attached as Appendix "A". 


?The final rule as it appeared in the Federal Register, is attached as Appendix "B". 
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12. The decision also provided for a hauling credit of 3.3 cents per 
hundredweight for each 10 miles on bulk fluid milk purchased from the pool 
plants of other Federal milk orders and allocated to Class I milk (minus an 
adjustment where appropriate) for six months from September 1984 through 
February 1985 for the following 11 orders: Upper Florida; Georgia; Tennessee 
Vailey; Tampa Bay; Southeastern Florida; Louisville-Lexington-Evansville; 
Alabama-West Florida; New Orleans-Mississippi; Greater Louisiana; 
Nashville, Tennessee; and Paducah, Kentucky (49 Fed. Reg. 34029). 

13. As part of the decision, the Secretary concluded that there was a 
shortage of milk in the Southeast and this conclusion was supported by the 
following evidence of record: 


a. Producer milk on the Southeast federal milk orders declined 
substantially in the first six months of 1984. Producer milk pooled on 
these orders was 14.57% less in June of 1984 than in June 1983. 
(Hearing Transcript ("Tr.") 41, 57). 


b. Milk production in the Southeast had declined dramatically 
during the six months or so prior to the hearing; June 1984 as 
compared with June 1983, showed a drop of 7.72%. (Tr. 35, 56-57). 


c. There was a corresponding increase in the proportion of 
producer milk used in Class I in the Southeastern orders during the six 
months prior to the hearing. (Tr. 57-58). 


d. Though the supply of milk nationwide was more than adequate, 
milk production in the Southeast was inadequate to meet its fluid 
needs. (Tr. 47). 


e. The minimum order prices in the 11 orders in question were not 
high enough to provide a sufficient incentive to obtain adequate 
supplies of milk for fluid use from surplus areas outside of the 
Southeast. (Tr. 47-48). 


f. A further sharp decline in milk production was projected for the 
Southeast region. (Tr. 51). 


g. There would not be enough milk to meet the fluid needs of the 
markets involved without these order amendments. (Tr. 48). 


h. Milk shortages in each of the 11 orders were projected. (Tr. 61- 
75). 


i. The evidence of record indicated that for the September 1984 
through February 1985 period, there would be a combined shortage of 
Class I milk in all of the Southeast orders amounting to 523 million 
pounds (13% of pooled receipts) with September 1984 having the 
greatest potential shortage of approximately 144 million pounds. 
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j. Eighty percent of the supplemental milk needed would have to 
come from northern supply areas. 


14. As part of the decision, the Secretary concluded that the shortage of 
milk in the Southeast required a transportation credit for supplemental milk 
of 3.3 cents per hundredweight for each 10 miles bulk milk was moved to 
Southeast order plants and a corresponding surcharge of 20 cents per 
hundredweight on Class I milk to assure supplies adequate for the fluid milk 
needs of the Southeast, and this conclusion was supported by the following 
evidence of record: 


a. Higher prices for Class I milk were needed to generate the 
needed supplies of milk for fluid use. (Tr. 49). 


b. The actual cost of hauling milk into the various Southeastern 
orders taken together, from other federal order areas was 
approximately 3.4 cents per hundredweight for each 10 miles of 
movement. (Tr. 82, 87). 


c. The 20 cent per hundredweight Class I price increase would 
approximately recompense the pool and almost offset the amount of 
the hauling credit. (Tr. 77). 


d. Applying the same 20 cents per hundredweight Class I price 
increase to all 11 orders would maintain inter-order alignment among 
the closely interrelated Southeastern orders. (Tr. 39-40, 61-75). 


15. The transportation credit of 3.3 cents per hundredweight for each 10 
miles of movement, was based on estimated or projected volumes of deficit 
milk which would have to be imported into each of the 11 markets for 
September 1984 through February 1985 and the projected cost per 
hundredweight of supplemental bulk milk shipments applied to Class I sales 
(49 Fed. Reg. 34030-31). These estimates came from testimony of the witness 
for Dairymen, Inc. (Tr. 61-77) and exhibits (Exhs. 25-36), which is summarized 
by the following table: 


DI Projected Cost 
DI Projected Deficit of Bulk Shipment 
Sept. ’84-Feb. °85 Credits to Class I 
Market (million Ibs.) per cwt. 


Louisville-Lex 24 0.8 
Paducah 8.6 19.6 
Nashville 11.1 12.0 
Tenn. Valley 56.3 19.4 
Gr. Louisiana 23.3 20.4 
New Orleans-Miss. at 12.9 
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DI Projected Cost 
DI Projected Deficit of Bulk Shipment 
Sept. ’84-Feb. ’85 Credits to Class I 
Market (million Ibs.) per cwt. 


Ala.-W. Florida 119.8 32.2 
Georgia 105.5 21.9 
Up. Florida 20.1 16.5 
Tampa Bay 78.0 30.3 
S.E. Florida 70.9 49.9 

Total 523.5 235.9 


16. As part of the decision, the Secretary concluded that the proposed 
amendments were necessary to prevent inequities which could occur and lead 
to disorderly marketing in the Southeast given the projected shortage of milk 
for fluid needs. Evidence in support of this conclusion is found at Tr. 85. 

17. As part of the decision, the Secretary concluded that failure to adopt 
the price increase and the hauling credits would result in nonuniform prices 
to handlers. Evidence in support of this conclusion is found at Tr. 46, 49. 

In adopting both the hauling credit and proposed Class I surcharge, the 
final decision of the Secretary concluded (49 Fed. Reg. at 34031): 


Considering the quantity of supplemental milk likely to be needed 
during the months of September 1984 through February 1985, and the 
hauling costs cited above, it is estimated that the hauling credit cost for 
the 11 orders will be 21 cents a hundredweight, and the increase of 20 
cents in the respective Class I differentials would almost offset it. It is 
concluded that the proposal to increase the Class I differential by 20 
cents a hundredweight and the proposal to provide a hauling credit 
from the respective order pools at a rate of 3.3 cents a hundredweight 
should be adopted on a temporary basis for the months of September 
1984 through February 1985. 


18. Although the Secretary adopted the full Class I add-on proposed by 
Dairymen, Inc., he did not adopt transportation credits in precisely the 
manner proposed, but in a manner "somewhat different from the application 
of the credit that was proposed by DI" (49 Fed. Reg. 34031). Dairymen, Inc., 
had proposed that entire loads of milk which were not shipped as requested 
Class II or III milk should receive the credit, including that portion of loads 
allocated to Class II and III (49 Fed. Reg. at 34031; Tr. 87-88). Dairymen, 
Inc., also proposed that bulk movements of milk from south to north, against 
the flow of incrementally higher Class I differentials or location adjustments, 
should be allowed the full credit. (Tr. 99-100). 


Pertinent Statutory Provisions 


A. Section 8c(5)(A) of the Act (7 U.S.C. 608c(5)(A)) authorizes the 
Secretary to issue marketing orders with the object of: 


"(A) Classifying milk in accordance with the form in which or the 
purpose for which it is used, and fixing, or providing a method for 
fixing, minimum prices for each such use classification which all 
handlers shall pay, and the time when payments shall be made, for milk 
purchased from producers or associations of producers. Such prices 
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shall be uniform as to all handlers, subject only to adjustments for (1) 
volume, market, and production differentials customarily applied by the 
handlers subject to such order, (2) the grade or quality of the milk 
purchased, and (3) the locations at which delivery of such milk, or any 
use classification thereof, is made to such handlers." 


B. Section 8c(18) of the Act (7 U.S.C. 608c(18)) conditions the Secretary’s 
authority to fix or modify minimum prices for milk upon his determination of 
its parity price as adjusted by various economic factors affecting the supply 
and demand for milk in the regulated marketing area: 


"(18) The Secretary of Agriculture, prior to prescribing any term in 
any marketing agreement or order, or amendment thereto, relating to 
milk or its products, if such term is to fix minimum prices to be paid 
to producers or associations of producers, or prior to modifying the 
price fixed in any such term, shall ascertain the parity prices of such 
commodities. The prices which it is declared to be the policy of 
Congress to establish in section 2 of this title shall, for the purposes of 
such agreement, order, or amendment, be adjusted to reflect the price 
of feeds, the available supplies of feeds, and other economic conditions 
which affect market supply and demand for milk or its products in the 
marketing area to which the contemplated marketing agreement, order, 
or amendment relates. Whenever the Secretary finds, upon the basis 
of the evidence adduced at the hearing required by section 8b or 8c, as 
the case may be, that the parity prices of such commodities are not 
reasonable in view of the price of feeds, the available supplies of feeds, 
and other economic conditions which affect market supply and demand 
for milk and its products in the marketing area to which the 
contemplated agreement, order, or amendment relates, he shall fix such 
prices as he finds will reflect such factors, insure a sufficient quantity 
of pure and wholesome milk to meet current needs and further to 
assure a level of farm income adequate to maintain productive capacity 
sufficient to meet anticipated future needs and be in the public interest. 
Thereafter, as the Secretary finds necessary on account of changed 
circumstances, he shall, after due notice and opportunity for hearing, 
make adjustments in such prices." 


C. Section 8c(7)(D) of the Act (7 U.S.C. 608c(7)(D)) authorizes the 
Secretary to include provisions in a marketing order which are: 


"(D) Incidental to, and not inconsistent with, the terms and 
conditions specified in subsections (5) to (7) of this section and 
necessary to effectuate the other provisions of such order. 


D. Section 8c(5)(J) of the Act (7 U.S.C. 608c(5)(J) [Supp. V 1987]); added 
by Section 133 of Pub. L. 99-198 and made effective Jan. 1, 1986) provides for 
various credits to handlers including transportation credits: 


(J) Providing for the payment, from the total sums payable by all 
handlers for milk (irrespective of the use classification of such milk) 
and before computing uniform prices under paragraph (A) and making 
adjustments in payments under paragraph (C), to handlers that are 
cooperative marketing associations described in paragraph (F) and to 
handlers with respect to which adjustments in payments are made 
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under paragraph (C), for services of marketwide benefit, including but 
not limited to -- 


(iii) transporting milk from one location to another for the 
purpose of fulfilling requirements for milk of a higher use 
classification or for providing a market outlet for milk of any 
use classification. 


E. Section 8c(16)(A) of the Act (7 U.S.C. 608c(16)(A)) directs the 
Secretary to terminate any marketing order or provision which does not 
effectuate the Act’s declared policy: 


"(16)(A) The Secretary of Agriculture shall, whenever he finds that 
any order issued under this section, or any provision thereof, obstructs 
or does not tend to effectuate the declared policy of this chapter, 
terminate or suspend the operation of such order or such provision 
thereof. 


Pertinent Regulation 
7CER 8 1000.6(d 


§ 1000.6 Termination of Obligations: 


The provisions of this section shall apply to any obligation under the 
order for the payment of money: 


(d) Unless the handler files a petition pursuant to section 8c(15)(A) 
of the Act and the applicable rules and regulations (7 CFR 
900.50 et seg.) within the applicable 2-year period indicated 
below, the obligation of the market administrator: 


To pay a handler any money which such handler claims to be 
due him under the terms of the order shall terminate 2 years 
after the end of the month during which the skim milk and 
butterfat involved in the claim were received; or 


To refund any payment made by a handler (including a 
deduction or offset by the market administrator) shall 
terminate 2 years after the end of the month during which 
payment was made by the handler. 


Issues 


1. Are the petitions barred by laches? 

2. Was the Secretary’s decision to avert a shortage of Class I milk through 
temporary transportation credits beyond his statutory authority and unlawful 
in light of Smyser and the Food Security Act of 1985? 

3. Did the Secretary have authority to add 20 cents to the Class I price in 
those Southeastern markets where the evidence of record showed the add-on 
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would increase the pool in excess of the amount needed to reimburse the 
anticipated hauling costs of milk imported to satisfy the market’s Class I 
needs? Is inter-order price alignment a sufficient justification for the 
Secretary’s action in this respect? 

4. Was a 20 cent add-on warranted that was based on projected 
calculations of Dairymen, Inc., which assumed it would also reimburse 
handlers for south to north hauling and the hauling of Class II and III milk 
that the Secretary made ineligible for the transportation credits? 

5. Did the Secretary commit an unlawful aouse of discretion when 
subsequent market statistics showed the shortage was not as great as expected 
and he did not exercise his power under section 8c(16)(A) of the Act, to 
terminate the provisions he ordered to address it? 

6. What remedy, if any, should petitioners be granted? 


Conclusions and Discussion 
1. Th itions are not barred by laches. 


Intervenor Sunbelt Dairy Association Inc., asserts that the petitions should 
be barred by laches. It contends that by waiting until August 3, 1987, some 
three years after the decision that is the subject of the challenge, petitioners 
have unfairly prejudiced producers--particularly new producers. 

Any refunds ordered will come from the producer-settlement funds of the 
various milk orders and to the extent those funds have inadequate reserves, 
the uniform prices paid producers for some time in the future shall be 
reduced. That is the customary procedure when handlers are found entitled 
to refunds of unlawful assessments. As the intervenor points out, this can 
result in new producers being paid depressed uniform prices for a time even 
though they were not the ones who actually benefitted from the Class I price 
add-on. 

Petitioners’ reply that their filings were timely under the controlling 
regulation (7 C.F.R. § 1000.6(d)), which expressly permits claims pursuant to 
7 US.C. § 608c(15)(A) for the recovery of unlawful assessments to be made 
within two years from the end of the month when either the milk subject to 
the assessment was received or during which the handler made the payment. 

It is axiomatic that the forum in which a claim is properly filed must be 
open to a claimant during the full period prescribed by a statute of limitation. 
Brown v. Hiatts, 82 U.S. 177, 184 (1872). 

The two-year limitation specified in the regulation is therefore controlling 
and the doctrine of laches is inapplicable. 

However, any refunds that may be finally awarded to any of the petitioners 
must be strictly limited to those assessments that were collected within the 
precise limitations prescribed by 7 C.F.R. § 1000.6(d). 


2. The Secretary’ Decision To Temporarily increase Southeast Class I 
prices to fund transportation credits to handlers importing milk to 
offset a projected milk shortage was a lawful exercise of his statutory 
authority. 


Petitioners have urged that Smyser, supra, is controlling and that under its 
holding any kind of transportation credit given before 1985 was unauthorized 
and beyond the Secretary’s statutory powers. They argue that this construction 
of Smyser is consistent with the interpretation by the Department and 
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Congress which led to the enactment of section 133 of the Food Security Act 
of 1985, 99 Stat. 1373, codified at 7 U.S.C. § 608c(5)(J). 

Under the 1985 legislation, credits to handlers are now expressly authorized 
for “transporting milk from one location to another for the purpose of 
fulfilling requirements for milk of a higher use classification or for providing 
a market outlet for milk of any use classification." Petitioners reason why was 
such legislation enacted if Smyser did not apply to all forms of transportation 
credits? 

The Third Circuit decided Smyser on April 30, 1985, several months after 
the Secretary’s temporary action to avert a shortage of Class I milk in the 
southeast had concluded. His even earlier action held by Smyser to be 
unauthorized by the Act, had been responsive to proposals by D.I. that the 
Middle Atlantic and various other regional milk marketing orders required 
amendment to relieve seasonal gluts by compensating handlers for the cost of 
transporting surplus milk outside of those markets during the Spring flush 
months of 1982 and 1983. The Secretary agreed with D.I. and ordered these 
temporary transportation credits, the cost of which were borne by producers 
through resultant reductions in producer blend prices. 

Though the independent milk producers who sued the Secretary in Smyser, 
pressed three grounds for invalidating the Secretary’s action, the court only 
reached one. The Court found that when the Secretary ordered the 
transportation credits, he relied solely on § 8c(7)(D) of the Act as authority 
for his action. Citing SEC v. Chenery Corp., 318 U.S. 80, 87, 95, and 3 K. 
Davis, Administrative Law Treatise, § 14.29 (2d ed. 1980), the Court restricted 
its review stating, "[i]f we are to sustain the Secretary’s action, it must be on 
the basis of this provision," Smyser, 760 F.2d at 519. 

The Smyser Court undertook its examination of the permissible extent of 
the Secretary’s authority under section 8c(7)(D) to include an "incidental" 
provision in a marketing order believed "necessary to effectuate the other 
provisions of such order," by reviewing the legislative history of the Act as 
interpreted by the Supreme Court. Particular reliance was placed upon 
Brannan v. Stark, 342 U.S. 451, 465 (1952), and Zuber v. Allen, 396 U.S. 168, 183 
(1969). This review led the Third Circuit to conclude that the Secretary’s 
powers were intended by Congress to be limited to those specified in the Act 
and therefore "we cannot believe that Congress intended, by permitting the 
Secretary to include terms ‘incidental’ to those specified, to delegate the 
authority to fashion any ‘additional mechanisms’ that promote the ‘concept’ 
of the Act." Smyser, 760 F.2d at 520. 

The Court reiterated Brannan’s admonition against using § 8c(7)(D) to 
fashion provisions of crucial importance to the success of the whole milk order 
program: "[W]e do not think it likely that Congress, in fashioning this 
intricate marketing order machinery, would thus hang one of the main gears 
on the tail pipe." Smyser, 760 F.2d at 521, quoting Brannan, 342 US. at 413. 

Noting that the Act contains specific mechanisms in the form of production 
disincentives for preventing seasonal surpluses, the Third Circuit concluded 
that the absence of similar specific authorization for transportation credits 
indicated they were not an authorized mechanism for reducing the seasonal 
surplus of milk in a regulated market. In holding these transportation credits 
to be invalid, the Court rejected efforts to distinguish Brannan. Moreover, 
because the Courts’ single focus was on what constitutes a permissible 
"incidental" provision under § 8c(7)(D), it found to be of "no use," Zuber’s 
conclusion that adjustments to the blended price for "volume, market, and 
production differentials," may be permissible when "limited to compensation 
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for rendering an economic service." Smyser, 760 F.2d at 522, quoting Zuber, 
396 USS. at 188. 

Subsequent to Smyser, Congress passed the Food Security Act of 1985, 
section 133 of which expressly authorized credits for “transporting milk from 
one location to another for the purpose of fulfilling requirements for milk of 
a higher use classification or for providing a market outlet for milk of any use 
classification." 

Respondent contends that this new legislation sought merely to clarify the 
confusion the Smyser decision had caused, but that transportation credits to 
deal with fluid milk shortages were permitted under the Act before the 1985 
amendment. 

Respondent and the intervenors distinguish Smyser on the factual basis that 
it did not address this type of transportation credit. They contend Smyser is 
further distinguishable in that the Secretary’s decision it reviewed had justified 
the use of transportation credits to clear glutted markets solely on the basis 
of § 8c(7)(D), whereas, in the instant proceeding, the Secretary’s inclusion of 
language from section 8c(I8) of the Act as part of his "general findings", 
provides the specific statutory basis for his action that was lacking in Smyser. 
The authority of the Secretary to price and classify milk under section 
8c(5)(A), is tendered as additional statutory authority for the Secretary’s 
decision that is presently on review. 


The legality of the Secretary’s action may not depend upon his utterance 


of some shibboleth or a strained post hoc interpretation of his actions. Such 
legalistic exercises only divert attention from what must be the true measure 
of legality. Whether the essential action taken sought to accomplish objectives 
of the act through permissible order provisions. 

Using that standard, the Secretary’s decision is lawful. 

He sought to safeguard the Southeast’s supply of Class I milk, during a 
well-documented, projected temporary shortage through an equitable 
arrangement for distributing the costs of the special efforts needed. Certainly, 
these are basically sound and appropriate objectives under the Act. 

He was not electing to fashion a new mechanism in replacement of the 
Act’s specified provisions to address, for example, local seasonal imbalances 
as was the case in Smyser. The reason for the projected shortage was not a 
seasonally induced production imbalance, it was the [milk diversion program 
that caused the shortage, and] the cost of hauling milk needed by the 
Southeast [was] uneconomical. The remedy selected was the best one the 
Secretary believed available and did not conflict with any express provision of 
the Act. It was fashioned to benefit handlers who needed Class I milk. Its 
funding was equitable. The Class I add-on was, for the region as a whole, 
approximate to the cost of hauling the milk and was payable only to those 
handlers who actually imported milk needed for Class I uses. 

Smyser eschewed, as of "no use", Zuber’s test for permissible market 
differentials which may be added-on to handlers’ milk prices. Under that test 
milk prices may be adjusted to compensate for the rendering of an economic 
service. This is exactly what the Secretary intended by this form of 
transportation credit paid through an add-on to the Class I price. It meets the 
criterion for legality expressed in Zuber and cannot be said unlawful under 
Smyser’s deliberately curtailed review which avoided the application of the 
Zuber standard. 
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3. Th he_order: 1 I_price increase exceeded the amoun 
required for hauling needed milk in several of the regulated market 
inter-order pri ignment provid sufficient justification for thes 


Variances. 


Those petitioners who are handlers under the Louisville order argue that 
they were charged 20 cents to address what for them was only a 1 cent 
problem. They complain that they were required to subsidize Miami handlers 
who paid the same 20 cents but whose problem cost 50 cents to cure. 
However, the Secretary clarified that the 20 cent amount was selected as the 
appropriate and uniform temporary add-on for each order’s Class I price 
because it approximated the needed hauling cost for the region as a whole 
without disrupting inter-order price alignments. 

Petitioners have cited Lewes Dairy, Inc. v. Freeman, 401 F.2d 314 and 
Fairmont Foods Co. v. Hardin, 442 F.2d 762, 770-72 (D.C. Cir. 1981) as 
prohibiting inter-order price alignment considerations to be the bases for 
pricing actions. 

Lewes concluded that an unlawful trade barrier cannot be said to have 
been erected in circumstances other than where a non-pool handler is charged 
more than a pool handler under an order’s pricing provisions. That did not 
occur here and, contrary to petitioners’ principal assertion, Fairmont Foods 
has not completely invalidated price alignment as a determinative 
consideration when pricing differentials are fixed or modified. 

The Judicial Officer explained in Borden Inc., Southland Corporation and 
Camation Company, AMA Docket No. 126-9, decided September 30, 1987, 
slip opinion at 208, and 208-222 [46 Agric. Dec. at 1471-80, appeal docketed, 
No. H-88-1863 (S.D. Tex. May 31, 1988)], that price alignment among other 
markets may be considered when the Secretary exercises his authority to 
compensate producers for the economic service of transporting milk to a 
deficit area. In his analysis of Fairmont Foods, slip opinion at 214-222 [46 
Agric. Dec. at 1474-80], the Judicial Officer concluded that the Court’s 
invalidation of location adjustments premised upon the need for price 
alignment, dealt only with attempts to align prices between orders based upon 
distribution pattems of the finished product by the handler, slip opinion at 218 
[46 Agric. Dec. at 1477-78]. Throughout his opinion in Borden, the Judicial 
Officer makes it very clear that it is the Departmental policy to uphold pricing 
decisions based upon price alignment considerations if not inconsistent with 
the record evidence. 

Petitioners contend that there was no record evidence respecting price 
alignment and for that reason, Fairmont does have application. However, it 
is obvious that orders already aligned as to Class I price necessarily maintain 
the established pricing alignment in the absence of contrary evidence when 
each has its Class I price increased by an identical amount. 


4. The 20 cent add-on to the Class I prices was consistent_with the 
vidence of record and the Secretary’s findings. 


Because the Secretary modified D.I.’s proposals and did not include all of 
the types of milk hauling D.I. had proposed should be eligible for the 
transportation credits, its computations premised on such additional hauling 
lost validity, petitioners contend, and the amount of the add-on needed to be 
modified accordingly. 

The Secretary assisted by his staff of expert dairy economists, decided that 
the projected Class I shortfall in the Southeast required a remedy. He 
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modified the solution proposed by D.I. so that only those who hauled milk 
going to Class I, the only utilization found to have a critical need for 
supplemental milk, would receive the transportation credits he found were 
required. 

The decision also found that 20 cents per cwt. was | cent less than the 21 
cents a hundredweight the Department’s economists extrapolated from the 
record evidence to be needed: 


"Considering the quantity of supplemental milk likely to be needed 
during the months of September 1984 through February 1985, and the 
hauling cost cited above [3.3 cents a hundredweight per 10 miles], it is 
estimated that the hauling credit cost for the 11 orders will be 21 cents 
a hundredweight, and the increase of 20 cents in the respective Class 
I differentials would almost offset it." (49 Fed. Reg. 34031, 1st column, 
last paragraph). 


In light of this finding that a larger amount was needed to cover the costs 
of hauling the amount of milk needed by the markets than the 20 cent add-on 
would provide, it cannot be said that the Secretary chose an excessive amount 
because of his exclusion of some unneeded forms of hauling. 

Petitioners also contend that the computations presented by D.I. assumed 
south to north hauling would qualify for the hauling credits, but that the 
Secretary excluded this type of hauling, which affected the validity of the 
computations and lessened the amount needed to fund the credits. 

Petitioners have misread the decision. Full transportation credits are 
allowed for south to north hauling. 

The transportation credit authorized by the decision allows 3.3 cents per 
hundredweight for each 10 miles on bulk milk purchased by regulated handlers 
from other federal order plants regardless of where located, less the per 
hundredweight amount by which the shipping order Class I differential is less 
than the receiving order. 49 Fed. Reg. at 34031, 34033-37. This resulted in a 
deduction taken from the 3.3 cent credit to a handler shipping milk north to 
south since the shipping order’s Class I differential was lower than that of the 
receiving order; whereas, on a south to north shipment, the full 3.3 cents was 
paid because the shipping order’s Class I differential was higher than the 
receiving order. 

Petitioners arguments that the 20 cent add-on to Class I prices were made 
excessive by the Secretary's modifications of the proposals by D.I., are 
therefore erroneous. 


5. The Secretary Did Not Abuse his Discretion When He Did Not Act 


Upon Subsequent Market Statistics to Terminate the Temporary Order 
Amendments. 


Petitioners contend that under section 608c(16)(A), the Secretary was 
required to terminate his temporary amendment of the Southeast milk orders 
to correct a projected Class I milk shortage when subsequent market statistics 
showed its extent was less than expected. Petitioners cite no case precedent 
for this position and rely exclusively upon what they urge is the plain meaning 
of the section by stressing its inclusion of the word shall [emphasis added]: 


"The Secretary of Agriculture shall, whenever he finds that any order 
issued under this section, or any provision thereof, obstructs or does 
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not tend to effectuate the declared policy of this chapter, terminate or 
suspend the operation of such order or such provision thereof." 


I believe a fair reading of the congressional mandate to the Secretary, 
conditions his exercise of this power upon his finding that the order or 
provision has come to have a negative rather than an intended positive effect 
on milk marketing conditions or practices. But the Act gives no guidance as 
to when the Secretary should undertake to make such findings. A decision by 
the Secretary to decline to countermand any of his prior actions, appears to 
be of the type contemplated by 5 U.S.C. § 70l(a)(2) to be unreviewable 
because "committed to agency discretion by law’. It’s akin to the type of 
agency decision not to take action which the Supreme Court in Heckler v. 
Chaney, 470 U.S. 821, 832, held to be "presumed immune from judicial review 
under § 701(a)(2)." 

Moreover, the facts petitioners believe should have motivated the Secretary 
to terminate his temporary action are open to interpretation. The temporary 
amendment of the milk orders to reduce a Class I milk shortage cannot be 
said to have obstructed a clear policy of the Act because market statistics for 
the months affected by the amendments showed a lesser shortage than 
projected at the hearing. Quite the contrary, this shows that the Secretary’s 
action was working, that the projected shortage in the absence of action had 
been averted, and it is for the Secretary to decide when the optimum result 
is achieved free from subsequent criticism of those who would use hindsight 
to second-guess the wisdom of his emergency actions. 


6. The Appropriate Relief. 


In light of the prior discussion, the petitions should be denied and 
petitioners are not entitled to any relief. However, in the event that this 
decision may be reversed in any respect on appeal, and to avoid an 
unnecessary remand, the scope of appropriate available relief has been 
considered. 

Traditionally, a handler who has been required to pay assessments based 
on an order provision found to be unlawful has obtained a full refund of that 
part of assessments which were based on the unlawful provision. The refund 
has been paid by the Market Administrator of the milk order out of the 
producer settlement fund’s reserve for special contingencies. This practice has 
obviated the need for court orders which would impound and place in escrow 
the assessments at issue during the pendency of litigation. 

To the extent the available reserve is sufficient, new producers are 
protected from contributing towards the refunds. However, when not, the 
refunds are ultimately paid out of normal monthly pool proceeds otherwise 
payable to producers who may not have been associated with the market when 
the assessments were imposed and applied for the benefit of producers. This 
fact has been urged by intervenors to be inequitable. However, it is similar 
to what happens when one buys shares in an ongoing business -- the new 
owner’s share of profits is reduced by returns, damages awarded in lawsuits 
and other outlays that resulted from operations of the business prior to the 
time of purchase. 

Because the exact amount of refundable assessments less applicable offsets, 
are typically not part of the record evidence in a 15(A) proceeding, these 
precise determinations are best left to a milk order’s Market Administrator. 
I believe the best practice is to direct the Market Administrator "to take such 
appropriate action as may be warranted to effectuate this decision." In the 
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past, such generalized instructions have resulted in the right thing being done 
by the Market Administrators and I do not think it is advisable to shake the 
confidence of the industry and the courts in the integrity of the marketing 
order system by experimenting with new techniques which could defeat the 
complete return of property found, in effect, to have been unlawfully 
confiscated. 

The only express limitation that should be placed on refunds petitioners 
may recover if they ultimately prevail, is that the refunds must come within 
the time period specified in 7 CFR § 1000.6(d). 

The following order is therefore entered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 
I. Burden of Proof and Scope of Review. 


The fact that petitioners have the burden of proof in this proceeding, and 
that this is not a proceeding to "second guess" the Secretary’s policy 
judgments, is set forth in many decisions, e.g., In re Michaels Dairies, Inc., 33 
Agric. Dec. 1663, 1701-02 (1974), aff'd, No. 22-75 (D.D.C. Aug. 21, 1975), 
printed in 34 Agric. Dec. 1319 (1975), affd mem., 546 F.2d 1043 (D.C. Cir. 
1976), which states: 


It is well settled that the burden of proof in an 8c(15)(A) review 
proceeding rests with the petitioner. Petitioner in this proceeding has 
the burden of proving that the challenged Order provisions and 
obligations imposed upon it were “not in accordance with law" (7 
U.S.C. 608c(15)(A)). See Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 
316-317 (C.A. 3), certiorari denied, 394 U.S. 929; Boonville Farms 
Cooperative, Inc. v. Freeman, 358 F.2d 681, 682 (C.A. 2); United States 
v. Mills, 315 F.2d 828, 836, 838 (C.A. 4), certiorari denied, 374 U.S. 
832, 375 U.S. 819; Windham Creamery, Inc. v. Freeman, 230 F. Supp. 
632, 635-636 (D.N.J.), affirmed, 350 F.2d 978 (C.A. 3), certiorari 
denied, 382 U.S. 979; Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 
217 (E.D. Mo.), affirmed, 157 F.2d 87 (C.A. 8), certiorari denied, 329 
U.S. 788; Wawa Dairy Farms v. Wickard, 56 F. Supp. 67, 70 (E.D. Pa.), 
affirmed, 149 F.2d 860, 862-863 (C.A. 3); In re Clyde Lisonbee, 31 
Agriculture Decisions 952, 961 (1972); In re Fitchett Brothers, Inc., 31 
Agriculture Decisions 1552, 1571 (1972). 


The inquiry here does not encompass questions of policy, 
desirability, or the evaluation of the effectiveness of economic and 
marketing regulations issued pursuant to the Act. See In re 
Independent Milk Producer-Distributors’ Assoc., 20 Agriculture Decisions 
1, 18 (1961); In re Charles P. Mosby, Jr., d/b/a Cedar Grove Farms, 16 
Agriculture Decisions 1209, 1220 (1957), affirmed, Southern Dist. Miss., 
January 5, 1959. See, also, Pacific States Co. v. White, 296 U.S. 176, 
182. 


The responsibility for selecting the means of achieving the statutory 
policy and the relationship between the remedy selected and such 
policy are peculiarly matters of administrative competence. American 
Power Co. v. S.E.C., 329 U.S. 90, 112; Secretary of Agriculture v. Central 
Roig Co., 338 U.S. 604, 610-614. 
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Without a showing that the action of the Secretary was arbitrary, his 
action is presumed to be valid. Benson v. Schofield, 236 F.2d 719, 722 
(C.A.D.C.), certiorari denied, 35 2 U.S. 976; Reed v. Franke, 297 F.2d 
17, 25-26 (C.A. 4). Mere assertions of illegality are not sufficient to 
have an order provision or administrative decision declared illegal. In 
re College Club Dairy, Inc., 15 Agriculture Decisions 367, 373 (1956). 


There is a presumption of regularity with respect to the official acts 
of public officers and, "in the absence of clear evidence to the contrary, 
courts presume that they have properly discharged their official duties." 
United States v. Chemical Foundation, 272 U.S. 1, 14-15. Accord: 
Reines v. Woods, 192 F.2d 83, 85 (Emerg. C.A.); National Labor 
Relations Board v. Bibb Mfg. Co., 188 F.2d 825, 827 (C.A. 5); Woods v. 
Tate, 17 1 F.2d 511, 513 (C.A. 5); Pasadena Research Laboratories v. 
United States, 169 F.2d 375, 381 (C.A. 9), certiorari denied, 335 U.S. 
853; Laughlin v. Cummings, 105 F.2d 71, 73 (C.A.D.C.). Specifically, 
administrative orders and regulations are presumed to be based on 
facts justifying the specific exercise of the delegated authority. United 
States v. Rock Royal Co-op., 307 U.S. 533, 567-568 (a case under the 
Act involved herein); Thompson v. Consolidated Gas Co., 300 U.S. 55, 
69; Pacific States Co. v. White, 296 U.S. 176, 185-186. 


The scope of review is set forth in § 10(e) of the Administrative Procedure 
Act as follows (5 U.S.C. § 706): 


§ 706 Scope of review 


To the extent necessary to decision and when presented, the 
reviewing court shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the meaning or 
applicability of the terms of an agency action. The reviewing court 
shall-- 


(2) hold unlawful and set aside agency action, findings, and 
conclusions found to be-- 


(A) arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; 


(B) contrary to constitutional right, power, privilege, or 
immunity; 


(C) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right; 


(D) without observance of procedure required by law; 


(E) unsupported by substantial evidence in a case subject to 
sections 556 and 557 of this title or otherwise reviewed on the 
record of an agency hearing provided by statute. 
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The “narrow" scope of review under the arbitrary and capricious standard 
(just quoted (5 U.S.C. § 706(2)(A)) is set forth in Citizens to Preserve Overton 
Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971), as follows: 


Section 706(2)(A) requires a finding that the actual choice made was 
not “arbitrary, capricious, an abuse of discretion, or otherwise not in 

- accordance with law." 5 U.S.C. § 706(2)(A) (1964 ed., Supp. V). To 
make this finding the court must consider whether the decision was 
based on a consideration of the relevant factors and whether there has 
been a clear error of judgment. ... Although this inquiry into the facts 
is to be searching and careful, the ultimate standard of review is a 
narrow one. The court is not empowered to substitute its judgment for 
that of the agency. 


The Court further stated in Bowman Transp., Inc. v. Ark.-Best Freight 
System, Inc., 419 U.S. 281, 290 (1974): 


But we can discern in the Commission’s opinion a rational basis for its 
treatment of the evidence, and the “arbitrary and capricious" test does 
not require more. 


The "narrow" scope of review under § 706(2)(A), i.e., “arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance with law," and the fact 
that it "forbids the court’s substituting its judgment for that of the agency," is 
explained in Ethyl Corp. v. EPA, 541 F.2d 1, 34-37 (D.C. Cir. 1975) (en banc) 
(footnotes omitted), cert. denied, 426 U.S. 941 (1976), as follows: 


This standard of review is a highly deferential one. It presumes agency 
action to be valid. ... Moreover, it forbids the court’s substituting its 
judgment for that of the agency, . . . and requires affirmance if a 
rational basis exists for the agency’s decision. 73/... 


This is not to say, however, that we must rubber-stamp the agency 
decision as correct. To do so would render the appellate process a 
superfluous (although time-consuming) ritual. Rather, the reviewing 
court must assure itself that the agency decision was “based on a 
consideration of the relevant factors * * *." 74/ Moreover, it must 
engage in a “substantial inquiry" into the facts, one that is “searching 
and careful." Citizens to Preserve Overton Park v. Volpe, supra, 401 U.S. 
at 415, 416, 91 S.Ct. at 823, 824, 28 L.Ed.2d at 152, 153. This is 
particularly true in highly technical cases such as this one. 


A court does not depart from its proper function when it 
undertakes a study of the record, hopefully perceptive, even as 
to the evidence on technical and specialized matters, for this 
enables the court to penetrate to the underlying decisions of the 
agency, to satisfy itself that the agency has exercised a reasoned 
discretion, with reasons that do not deviate from or ignore the 
ascertainable legislative intent. 


Greater Boston Television Corp. v. FCC, 143 U.S. App. D.C. 383, 392, 
444 F.2d 841, 850 (1970), cert. denied, 403 U.S. 92 3, 91 S.Ct. 2229, 
2233, 29 L.Ed.2d 701 (1971)... . 
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There is no inconsistency between the deferential standard of review 
and the requirement that the reviewing court involve itself in even the 
most complex evidentiary matters; rather, the two indicia of arbitrary 
and capricious review stand in careful balance. The close scrutiny of 
the evidence is intended to educate the court. It must understand 
enough about the problem confronting the agency to comprehend the 
meaning of the evidence relied upon and the evidence discarded; the 
questions addressed by the agency and those bypassed; the choices 
open to the agency and those made. The more technical the case, the 
more intensive must be the court’s effort to understand the evidence, 
for without an appropriate understanding of the case before it the court 
cannot properly perform its appellate function. But that function must 
be performed with conscientious awareness of its limited nature. The 
enforced education into the intricacies of the problem before the 
agency is not designed to enable the court to become a superagency 
that can supplant the agency’s expert decision-maker. To the contrary, 
the court must give due deference to the agency’s ability to rely on its 
own developed expertise... . The immersion in the evidence is 
designed solely to enable the court to determine whether the agency 
decision was rational and based on consideration of the relevant 
factors. ... It is settled that we must affirm decisions with which we 
disagree so long as this test is met. 76/... 


Thus, after our careful study of the record, we must take a step 
back from the agency decision. We must look at the decision not as 
the chemist, biologist or statistician that we are qualified neither by 
training nor experience to be, but as a reviewing court exercising our 
narrowly defined duty of holding agencies to certain minimal standards 
of rationality. 77/ "Although [our] inquiry into the facts is to be 
searching and careful, the ultimate standard of review is a narrow one." 
Citizens to Preserve Overton Park v. Volpe, supra, 401 U.S. at 416, 91 
S.Ct. at 824, 28 L.Ed.2d at 153. We must affirm unless the agency 
decision is arbitrary or capricious. 78/ 


The “narrow' scope of review under the “arbitrary and capricious" standard, 
under which "a court is not to substitute its judgment for that of the agency," 
with examples of when a court should reverse an agency, is set forth in Motor 
Vehicle Mfrs. Ass’n of the United States, Inc. v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29, 43 (1983), as follows: 


The scope of review under the “arbitrary and capricious" standard is 
narrow and a court is not to substitute its judgment for that of the 
agency. Nevertheless, the agency must examine the relevant data and 
articulate a satisfactory explanation for its action including a "rational 
connection between the facts found and the choice made." Burlington 
Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962). In 
reviewing that explanation, we must "consider whether the decision was 
based on a consideration of the relevant factors and whether there has 
been a clear error of judgment." Bowman Transportation, Inc. v. 
Arkansas-Best Freight System, Inc., supra, at 285; Citizens to Preserve 
Overton Park v. Volpe, supra, at 416. Normally, an agency rule would 
be arbitrary and capricious if the agency has relied on factors which 
Congress has not intended it to consider, entirely failed to consider an 
important aspect of the problem, offered an explanation for its decision 
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that runs counter to the evidence before the agency, or is so 
implausible that it could not be ascribed to a difference in view or the 
product of agency expertise. 


In the same case, the Court recognizes that an agency "changing its course 
by rescinding a rule" has a heavier burden than usual, viz. (463 U.S. at 42): 


Accordingly, an agency changing its course by rescinding a rule is 
obligated to supply a reasoned analysis for the change beyond that 
which may be required when an agency does not act in the first 
instance. 


However, immediately thereafter, the Court recognizes that an agency 
must be free to change its course when circumstances change, viz. (id.): 


In so holding, we fully recognize that "[r]egulatory agencies do not 
establish rules of conduct to last forever," American Trucking Assns., 
Inc. v. Atchison, T.&S.F.R. Co., 387 U.S. 397, 416 (1967), and that an 
agency must be given ample latitude to “adapt their rules and policies 
to the demands of changing circumstances." Permian Basin Area Rate 
Cases, 390 U.S. 747, 784 (1968). 


The unusual complexity of the milk marketing regulatory program has 
been recognized in numerous cases. For example, Judge Learned Hand stated 
in Dairymen’s League Coop. Ass’n, Inc. v. Brannan, 173 F.2d 57, 65-66, cert. 
denied, 338 U.S. 825 (1949): 


We are indeed aware how great an advantage familiarity with the 
multifarious ramifications of such a subject as milk regulation gives to 
administrators, and how much less favored are we who must plunge 
into it unequipped. Nevertheless, we should have to endow them with 
almost supernatural powers, if they were not, like ourselves, at the 
outset stunned and confounded by the fantastic proliferation which 
emerges, when one attempts to find a path through such verbal mazes 
[of a milk order]... . 


... The regulation of an industry such as this . . . is an undertaking 
of monstrous difficulty; it yet remains to be seen whether success is 
within the compass of human abilities. Those charged with such duties 
must proceed as best they can, correcting their initial blunders, as 
experience teaches; some ineptitudes and some injustices are inevitable 
at the start; they are the price of the undertaking as a whole. 


Judge Clark similarly stated in Crowley’s Milk Co. v. Brannan, 198 F.2d 
861, 862 (2d Cir. 1952): 


It is now no secret that governmental regulation of the distribution 
of milk is complex and mystifying. Even so, this case appears to set a 
record of its own. For the question of classification for the purpose of 
payment of the milk product here in issue, at first blush apparently 
simple, has baffled even the experts and the trade for several years. 
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In Waddington Milk Co. v. Wickard, 140 F.2d 97, 102 (2d Cir. 1944), the 
court observed: 


The order is complicated and detailed; certainly it appears more likely 
to achieve fairness in the greater number of cases then any we can 
think of or suggest. 


The Seventh Circuit, in an outstanding opinion upholding an administrative 
decision under a milk order, notwithstanding the fact that the administrative 
requirements could, to a disinterested observer, appear “to be a marvelous 
example of government nuttiness," creating a “necessity for [a] weird piece of 
human behavior" (County Line Cheese Co . v. Lyng, No. 86-2357, slip op. at 
15 (7th Cir. July 9, 1987) (concurring opinion by Chief Judge Bauer)), states 
(slip op. at 10, n.1): 


"The milk problem is so vast that fully to comprehend it would 
require an almost universal knowledge ranging from geology, biology, 
chemistry and medicine to the niceties of the legislative, judicial and 
administrative processes of government." Queensboro Farm Products, 
Inc. v. Wickard, 137 F.2d 969, 975 (2d Cir. 1943) (Frank, J.). 


The court in County Line also quotes the holding in Queensboro that (id. 
at 10): 


"The Supreme Court has admonished us that interpretations of a 
statute by officers who, under the statute, act in administering it as 


specialists advised by experts must be accorded considerable weight by 
the courts." (footnotes omitted) 137 F.2d at 980. Similar weight is due 
the Secretary’s [the court’s footnote is quoted immediately above] 
interpretation of the regulations he propagates. United States v. 
Larionoff, 97 S. Ct. 2150, 2155, 431 U.S. 864, 872 (1977). 


In Ogden Dairy Co. v. Wickard, 157 F.2d 445, 446 (7th Cir. 1946), cert. 
denied, 330 U.S. 827 (1947), the court stated that the "complexities " of the 
milk program "are immediately apparent," and in United States v. Lehigh 
Valley Coop. Farmers, 183 F. Supp. 80, 89 (E.D. Pa. 1960), rev’d on other 
grounds, 287 F.2d 726 (3d Cir. 1961), rev’d, 370 U.S. 76 (1962), the court 
referred to the milk regulatory program as a “very complicated area of 
Federal regulation. .. .". From my own 27-year involvement with the milk 
regulatory program, I share the foregoing views as to the complexity of the 
milk regulatory program and the litigation arising under the program.’ 


II. The Secretary's Temporary, Emergency Rulemaking Action Was Valid. 


I agree with the ALJ that the Secretarys temporary, emergency 
rulemaking action was supported by the record of the rulemaking proceeding, 
and was a valid exercise of his statutory authority. However, I agree with the 
respondent’s views, rejected by the ALJ, that the Secretary’s action is also 
authorized by § 8c(7)(D) of the Act (7 U.S.C. § 608c(7)(D)), as incidental to 
the order provisions authorized by §§ 8c(5)(A) and 8c(18)(A) of the Act (7 


*From 1950 to 1960, I participated in every milk case appealed to the Federal appellate 
rts. Since July 1972, I have decided every milk case appealed to the Secretary. 
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U.S.C. §§ 608c(5)(A), (18)(A)). For convenience, I am adopting the following 
pages from respondent’s brief (Response to Appeal at 3-12): 


2. The Secretary's Decision To Temporarily increase Southeast 
1 I_pri nd tr. rtation credits to handlers 


importing milk ffs: rojected milk shortage was a lawful 


exercise of his statutory authority. 


A. Section 8c(5)(A) of the Act authorizes the Secretary to establish 
minimum prices for Class I milk, 7 U.S.C. 608c(5)(A). 


That section authorizes orders to contain provisions: 


"(A) Classifying milk in accordance with the form in which 
or the purpose for which it is used, and fixing, or providing a 
method for fixing, minimum prices for each such use 
classification which all handlers shall pay, and the time when 
payments shall be made for milk purchased from producers or 
associations of producers. Such prices shall be uniform as to all 
handlers, subject only to adjustments for (1) volume, market, 
and production differentials customarily applied by the handlers 
subject to such order, (2) the grade or quality of the milk 
purchased, and (3) the locations at which delivery of such milk, 
or any use classification thereof, is made to such handlers." 


B. Section 8c(18)(A) of the Act authorized the Secretary to 
increase the Class I differential for the subject eleven orders, 7 U.S.C. 
608c(18)(A). 


That section provides: 


"(18) The Secretary of Agriculture, prior to prescribing 
any term in any marketing agreement or order, or amendment 
thereto, relating to milk or its products, if such term is to fix 
minimum prices to be paid to producers or associations of 
producers, or prior to modifying the price fixed in any such 
term, shall ascertain the parity prices of such commodities. The 
prices which it is declared to be the policy of Congress to 
establish in section 2 of this title shall, for the purposes of such 
agreement, order, or amendment, be adjusted to reflect the 
price of feeds, the available supplies of feeds, and other 
economic conditions which affect market supply and demand for 
milk or its products in the marketing area to which the 
contemplated marketing agreement, order, or amendment 
relates. Whenever the Secretary finds, upon the basis of the 
evidence adduced at the hearing required by section 8b or 8c, as 
the case may be, that the parity prices of such commodities are 
not reasonable in view of the price of feeds, the available 
supplies of feeds, and other economic conditions which affect 
market supply and demand for milk and its products in the 
marketing area to which the contemplated agreement, order or 
amendment relates, he shall fix such prices as he finds will 
reflect such factors, insure a sufficient quantity of pure and 
wholesome milk to meet current needs and further to assure a 
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level of farm income adequate to maintain productive capacity 
sufficient to meet anticipated future needs and be in the public 
interest. Thereafter, as the Secretary finds necessary on account 
of changed circumstances, he shall, after due notice and 
opportunity for hearing make adjustments in such prices." 


This section, in conjunction with section 8c(5)(A), authorizes the 
Secretary to establish and adjust the minimum prices for Class I milk 
to reflect relevant economic conditions. The proponent of the price 
increase testified at the hearing and the Secretary later found: 


"that minimum Class I prices are inadequate to generate the 
supply needed to meet the Class I needs of consumers in the 
Southeast." Decision, 49 Fed. Reg. 34029. 


The primary but not sole reason for the 20 cent price increase was 
to offset the aggregate amount which the hauling credits that were 
instituted at the same time were expected to cost, Decision, 49 Fed. 
Reg. 34031. As set forth in respondent’s proposed findings 14 and 15, 
it was found reasonable and necessary to provide a hauling credit of 3.3 
cents per hundredweight for each 10 miles that a handler had to 
transport milk into one of the eleven subject marketing areas from 
outside those areas. By operation of the order provisions, this money 
would be deducted from the market pools of the respective orders and 
thus from the producers. It is well established that the Act’s regulatory 
scheme is primarily for the benefit of producers, Zuber v. Allen, 396 


US. 168 (1969), Friendship Dairies Inc. v. Butz, 432 F. Supp. 508 (D.C. 
N.Y. 1977), aff'd. 573 F.2d 1290. Thus, the Secretary chose a 
reasonable method to replace the pool revenue that would be used to 
fund the hauling credits which he had previously determined were 
necessary to attract adequate supplies of fluid milk. 


C. Section 8c(7)(D) of the Act, in conjunction with the other 
provisions of the Act, authorized the Secretary to establish a hauling 
credit for handlers who import milk to meet the fluid needs of an 
Order, 7 U.S.C. 608c(7)(D). 


This section authorizes order provisions that are necessary 
to effectuate other order provisions and are incidental to and not 
inconsistent with the terms and conditions in subsections 8c(5), (6), and 
(7) (7 U.S.C. 608c(5), (6), and (7)). That is precisely the situation the 
Secretary faced at the time of his decision. The hauling credit was 
necessary to prevent the market disruptions that would follow the 
extreme shortage projected by the evidence. As far back as Nebbia v. 
New York, 291 U.S. 502 (1934) the Courts and the Secretary recognized 
the serious disruptions that battles for supplies of Class I milk could 
cause. Out of this has come the concept of market-wide pooling under 
which producers receive the same price for their milk regardless of the 
use to which it is put. A concomitant goal of the Act is that all 
producers and all handlers in a market should share the costs of 
providing the necessary supplies of fluid milk (see 7 U.S.C. 608c(5)(B) 
providing for the payment of uniform prices to producers). Rather 
than force the handler who imports milk to supply an order’s fluid 
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needs to bear those costs alone, the provision of a hauling credit 
spreads that cost to all who benefit. 


The Secretary establishes a minimum price for Class I milk which 
handlers must pay under the orders, 7 U.S.C. 608c(5)(A); (see also 
7 C.F.R. 1006.50 and similar provisions in the other orders). Based 
on the record compiled in the rulemaking hearing at issue here, the 
Secretary made a slight modification to that price by establishing 
hauling credits of 3.3 cents cwt per ten miles of transportation. The 
hauling credit is thus incidental to the primary pricing authorities 
of 7 U.S.C. 608c(5). It is also consistent with that section as it provides 
uniform prices to all handlers, a specific requirement of 7 U.S.C. 
608c(5)(A). 


As such it is authorized by 7 U.S.C. 608c(7)(D), “which grants 
considerable flexibility... . to include provisions auxiliary to those 
definitely specified." United States v. Rock Royal Co-op, 307 U.S. 533 
at 575-76 (1939). The evidence at the rulemaking hearing 
demonstrated that a failure to adopt the hauling credit would result in 
some handlers in the subject markets--i.e. those who import milk for 
fluid needs at their own expense--having to pay nonuniform prices 
relative to other handlers, Tr. 41, 49. The Secretary also took note of 
this fact in his decision stating that it was an important consideration: 
". .. to establish minimum prices that are uniform to all handlers . . ." 
and "there would be no semblance of uniform class prices to handlers 
[if the proposals are not adopted]." Decision, 49 Fed. Reg. 34029. 


In contrast to this seemingly clear statutory authority, petitioners 
rely exclusively on the holding in Smyser v. Block, 760 F.2d 514 (3rd 
Cir. 1985), in support of their contention that the hauling credit is not 
authorized by 7 U.S.C. 608c(7)(D) (Petitioner’s Brief p. 24). This 
reliance is misplaced. The Smyser case turns on that Court’s factual 
determination that the provision in question, i.e., transportation credits 
to handlers for the disposition of the seasonal surpluses of milk, were 
crucial to the success of the whole milk marketing program. As such, 
the Court held that the transportation credits were not incidental to the 
Orders and thus not authorized under 7 U.S.C. 608c(7)(D). In this 
case, as discussed earlier, the hauling credits are incidental to the 
Orders’ pricing provisions and will further the uniform pricing 
requirements of the Act. 


Although the Third Circuit in Smyser did not find authority in 
7 US.C. 608c(7)(D) for the provision at issue there, other circuits have 
recognized that section 7(D) does provide authority for incidental 
provisions such as the hauling credit in this case. The United States 
Court of Appeals for the District of Columbia Circuit in Grant v. 
Benson, 229 F.2d 765 (D.C. Cir. 1955), cert. denied, 350 U.S. 1015 
(1956), upheld a marketing order provision which called for payments 
to cooperatives for the performance of specified marketwide services. 
Looking to the Secretary’s factual findings, the Court concluded that 
the order provision was authorized by section 8c(7)(D) (7 U.S.C. 
§ 608c(7)(D)), because: 
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[i]t is incidental to, not inconsistent with, and necessary to 
effectuate both the method for setting class prices and the 
provisions for establishing a uniform price, that the Order 
provide for payments to cooperatives for services which are 
beneficial to all producers and reasonably necessary to the 
successful operation of the complicated program. Uniformity in 
the price received by producers is not destroyed by such 
payments. On the contrary, the findings are that the services for 
which they are made are of marketwide character, and are of 
greater value to each producer than the small amount paid by 
him as his contribution to the cost. Further, it is found that the 
cooperatives incur expenses in the performance of these 
marketwide services at least equal to the amount received from 
the [producer settlement] fund. 


Grant, supra, 229 F.2d at 770. Similarly, the Sixth Circuit in Lawson 
Milk Company v. Freeman, 358 F.2d 647, 650 (6th Cir. 1966), upheld 
order provisions limiting handlers’ rights to recover payments made to 
the producer settlement fund as authorized by 7 U.S.C. § 608c(7)(D) 
because the factual findings of the Secretary showed it to be necessary, 
and it was not inconsistent with any provision of the statute. So, too, 
the Second Circuit in General Ice Cream Corporation v. Benson, 217 
F.2d 646 (2nd Cir. 1954), affirmed a district court decision upholding 
an order provision as authorized by 7 U.S.C. § 608c(7)(D). The 
provision in question required handlers to file, within 30 days of the 
end of the month in which previously frozen cream was used, claims 
for the difference between the recalculated value of the butterfat 
included in such cream and the value as previously priced according to 
its original use. The district court upheld the provision because it 
concluded that it: 


cannot fairly be said to be beyond reasonable administrative 
discretion to effectuate the classifying and pricing method set up 
by the statute. 


General Ice Cream Corp. v. Benson, 113 F. Supp. 107, 109 (N.D. N.Y. 
1953), aff'd, 217 F.2d 646 (2nd Cir. 1954). The teaching of these cases 
is that so long as the Secretary’s order is not in conflict with the 
statutory scheme of regulation and is reasonably necessary to carry 
forward that scheme, it is authorized by 7 U.S.C. § 608c(7)(D). 


This is borne out even by the Court in the Smyser case which said: 


Our decision today is not intended to vitiate the residual 
authority granted to the Secretary by § 8c(7)(D). The cases are 
replete with examples of terms that are authorized by this 
provision. See Lawson Milk Co. v. Freeman, 358 F.2d 647 (6th 
Cir. 1966) (two-year limitation period on claims by handlers 
against the market administrator); General Ice Cream Corp. v. 
Benson, 113 F.Supp. 107 (N.D. N.Y. 1953), aff'd, 218 F.2d 646 
(2nd Cir. 1954) (30-day limitation period on claim for storage 
cream payments); see also Marchezak v. McKinley, 607 F.2d (3d 
Cir. 1979) (Gibbons, J., concurring) (requirement that certain 
handlers make their producer payments through the market 
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administrator). A cursory glance at any milk marketing order 
reveals a myriad of terms and conditions necessary to solve the 
“patently difficult problems of auditing and policing," Kessel, 
supra, 10 J. Law & Econ. at 53, the Act’s marketwide sharing 
mechanisms, but which have no specific basis in the language of 
the Act. We do not wish to imply that such provisions represent 
the outer limits of the Secretary’s residual authority: nor do we 
intimate any “bright line" view as to what the limits of that 
authority are. We hold only that the transportation credit at 
issue clearly exceeded those limits. Smyser v. Block, 760 F.2d 
514, 522 (3rd Cir. 1985) 


There are two additional factual distinctions between this case and 
the Smyser case which demonstrate that Smyser is not applicable to this 
case. First, this case involves action by the Secretary to assist handlers 
who bring milk into a market to provide a market’s basic fluid needs, 
thus furthering, in an incidental way, a primary purpose of the 
marketing order system. In the Smyser case, the order amendments in 
question were to facilitate the disposition of surplus milk. The removal 
of surplus milk, although a worthwhile goal, did not have the same 
primordial statutory basis as the need to provide adequate supplies of 
fresh wholesome fluid milk.“ One of the innate purposes of the Act 


“Petitioners allege that because this case and the Smyser both deal 


with a form of transportation credits, they are virtually the same. An 
example by analogy will demonstrate the weakness of that argument. 
Consider two automobiles, both coming to red lights. Each determines 
the way is clear and goes through the red light. One is late for an 
important meeting of some benefit to society and the other is an 
ambulance going to the hospital. The actions of both cars are the 
same and both may be desirable, only one, however, is authorized by 
law. 


was to provide for an adequate supply of fluid milk, 7 U.S.C. 602a(4); 
United States v. Rock Royal Co-op, 307 U.S. 533 (1939); Queensboro 
Farms Products v. Wickard, 137 F.2d 969 (2nd Cir. 1943). 


The second additional difference is the issue of where the money 
will go if and when the orders are held invalid. In the Smyser case it 
was producers suing to regain money that had been paid out to 
handlers. Here, we have handlers seeking money from producers (i.e. 
from the pool). As respondent noted previously, the regulatory system 
which the marketing orders implement are intended primarily for the 
benefit of producers. Contrary to petitioners’ view, respondent submits 
that the Smyser decision is limited to the facts of that case and held 
only that those particular transportation credits were not authorized, 
ie. for the movement of surplus milk out of the order where the record 
indicates that such movement is central to the order and where there 
is no provision of offsetting revenue to the pool. 


In addition, the Administrative Law Judge concluded that the 
Smyser Court limited itself to the question of whether 7 U.S.C. 
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§ 608c(7)(D), standing alone, could authorize the transportation credits 
at issue in that case (Administrative Law Judge (ALJ) Decision (Dec.) 
24). He went on to hold that the credits in this case are authorized 
under the test for permissible market differentials set forth in Zuber v. 
Allen, 396 U.S. 168 (1969) (ALJ Dec. at 27). 


The ALJ, in disagreeing with respondent’s position set forth above (which 
was originally set forth in Respondent’s Brief to the ALJ), states (Initial 
Decision at 25-26): 


The problem with the distinctions as proffered by respondent and 
the intervenors is that they assume that the Class I price increase was 
the essential action taken by the Secretary to avert the projected milk 
shortage. Only by this assumption may the transportation credits be 
asserted to have been "incidental" classification provisions. But the 
principal purpose of the Class I price increase was to fund the credits 
for transporting Class I supplemental milk. The ordering of the 
payment of transportation credits to induce handlers to import needed 
Class I milk from outside the Southeastern markets was the primary 
solution chosen. The amount of the Class I price increase was not 
determined in correlation with the blended price needed to induce 
more producers to become associated with the pool or with the price 
level which would induce Class I handlers to lower their share of the 
milk pooled on the Southeast orders. It was set at the amount that was 
found to be needed to increase the money in the pool approximate to 
the cost of funding the transportation credits to qualifying handlers who 
would haul milk from plants under other orders where not needed for 
Class I. Inasmuch as the payment of transportation credits was the 
principal mechanism selected by the Secretary to address the projected 
milk shortage, it would be disingenuous to justify its use as a mere 
incident to the exercise of the Secretary's power to price and classify 
milk. It would also be disingenuous to find that needed authority was 
supplied by the decision’s pro forma compliance with the statutory 
requisite that parity prices must be found inadequate before milk prices 
may be modified. A very disturbing argument advanced by one 
intervenor urges that though the transportation credits may be 
unlawful, those who paid them through the add-on to the Class I 
prices, should nonetheless be denied refunds because the Secretary’s 
pricing action, standing alone, would have been lawful. 


The legality of the Secretary's action may not depend upon his 
utterance of some shibboleth or a strained post hoc interpretation of 
his actions. Such legalistic exercises only divert attention from what 
must be the true measure of legality. Whether the essential action 
taken sought to accomplish objectives of the act through permissible 
order provisions. 


Using that standard, the Secretary’s decision is lawful. 
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He sought to safeguard the Southeast’s supply of Class I milk, 
during a well-documented, projected temporary shortage through an 
equitable arrangement for distributing the costs of the special efforts 
needed. Certainly, these are basically sound and appropriate objectives 
under the Act. 


He was not electing to fashion a new mechanism in replacement of 
the Act’s specified provisions to address, for example, local seasonal 
imbalances as was the case in Smyser. The reason for the projected 
shortage was not a seasonally induced production imbalance, it was the 
attractiveness of the high milk support prices being paid producers 
which made the cost of hauling milk needed by the Southeast 
uneconomical. The remedy selected was the best one the Secretary 
believed available and did not conflict with any express provision of the 
Act. It was fashioned to benefit handlers who needed Class I milk. Its 
funding was equitable. The Class I add-on was, for the region as a 
whole, approximate to the cost of hauling the milk and was payable 
only to those handlers who actually imported milk needed for Class I 
use. 


The ALJ then sustained the Secretary’s action solely as a permissible 
market differential, which may be added on to handlers’ milk prices. He did 
not place any reliance on the incidental and necessary provisions of the Act 
(7 U.S.C. § 608c(7)(D)). However, as stated above, I agree with respondent. 

The Secretary’s rulemaking action consisted of two parts--a 20¢ increase 
in the Class I price of milk and a 3.3¢ per cwt hauling credit for each 10 miles 
on milk purchased from pool plants of other Federal orders, and allocated to 
Class I plants in the Southeast area--both of which were designed as a unified 
program to assure an adequate supply of milk during a temporary emergency 
period. Specifically, the Secretary found (49 Fed. Reg. 34,028, 34,029-30 
(1984)): 


A spokesman for DI [Dairymen, Inc.] testified that the Federal milk 
order program always has used classified pricing to encourage an 
adequate supply of fluid grade milk for the order markets covered by 
the program. Also, an objective of the Agricultural Marketing 
Agreement Act of 1937, as amended, is to establish minimum prices 
that are uniform to all handlers, subject to specified adjustments. 
These were important considerations in requesting the temporary 
amendment of the Class I differentials for the above orders. 


The DI spokesman said that in recent years, the support prices, 
under the Agricultural Adjustment Act of 1949, through their effect on 
the Minnesota-Wisconsin price series, have resulted in Class I prices 
sufficiently high to maintain an adequate supply of milk for the 
Southeast, although a burdensome milk surplus was generated 
nationwide. The witness said that the Dairy and Tobacco Adjustment 
Act of 1983 established the current milk diversion program which has 
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substantially reduced milk supplies for the Southeast. In his view, while 
the supply of milk for the nation as a whole continues to be more than 
adequate, milk production in the Southeast is inadequate to meet the 
needs of the fluid market. The witness said that the proposed 
amendments will facilitate, on an emergency basis, the acquisition of 
an adequate supply of milk for fluid use in the Southeast without 
impairing the effectiveness of the diversion program instituted by the 
Dairy and Tobacco Adjustment Act of 1983. 


The DI witness said that if an adequate supply of milk is to be 
achieved for the Southeast, the proposals made by the cooperative 
should be adopted as soon as possible. He said that for the coming 
months of September 1984 through February 1985, substantial 
quantities of milk will have to be imported from other regions of the 
country. Otherwise, some demands for fluid milk will go unmet. 


The witness said that if proposals No. 1 and 2 are not adopted, 
there would be no semblance of uniform class prices to handlers. If a 
handler were short of milk, from usual local supply sources, he would 
have to obtain the needed milk from the Midwest region or elsewhere. 
It would be impossible for the handler to buy the milk, pay transport 
costs and have the same or similar costs as those of other handlers 
buying local producer milk associated with one of the southeastern 
Federal orders. 


The DI witness testified that minimum Class I prices for the 
Southeast are inadequate to generate the supply needed to meet the 
Class I needs of consumers in the Southeast. Also, handlers who must 
go outside the region to obtain supplemental milk supplies have higher 
costs than handlers who can obtain their milk supply from local 
producers. Cooperative associations that supply the needs of individual 
markets in the Southeast are having to pay the higher costs of 
importing supplemental milk, without recovering all of the higher costs 
from customers. This results in members of the cooperatives receiving 
lower pay prices than might otherwise be the case. The witness said 
that proposals No. 1 and 2 would provide a mechanism for bringing in 
supplemental milk and maintain Class I price alignment among the 
markets in the Southeast region. 


The Secretary’s ultimate finding is that the amendments would insure a 
sufficient quantity of milk, viz. (49 Fed. Reg. 34,028, 34,032 (1984)): 


(b) The parity prices of milk as determined pursuant to section 
2 of the Act are not reasonable in view of the price of feeds, available 
supplies of feeds, and other economic conditions which affect market 
supply and demand for milk in the marketing area, and the minimum 
prices specified in the tentative marketing agreement and the order, as 
hereby proposed to be amended, are such prices as will reflect the 
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aforesaid factors, insure a sufficient quantity of pure and wholesome 
milk, and be in the public interest. . . . 


As shown immediately below, in view of the projected shortage of milk in 
the Southeast area to meet Class I needs during a temporary period, the 
Secretary was under a statutory duty to take action under the Act that would 
insure an adequate supply of Class I milk for the area. Accordingly, if he did 
not have statutory authority to pay handlers an additional hauling fee during 
this temporary emergency period, he would have been required to take some 
action under the Act, e.g., increase the Class I price by itself, to insure an 
adequate milk supply during this emergency period. The Secretary’s duty, in 
this respect, is explained in Jn re Borden, Inc., 46 Agric. Dec. 1315, 1399-1403, 
1456, 1459-61, 1465, appeal docketed, No. H-88-1863 (S.D. Tex. May 31, 1988), 
as follows: 


IV. TheF rity Act of 1985, Amending § 8c(5)(A) of th 
Act, and I islative History, Show that Congress Intends 
for th tion Adjustment Provisions of § 8c(5)(A) to B 
Refl he Cost of Moving Milk from Surplus to 
Deficit Areas. 


The congressional view expressed in § 131 of the Food Security Act 
of 1985 (Pub. L. No. 99-198, 99 Stat. 1354, 1372-73 (1985), 7 U.S.C. § 
608c(5)(A) (Supp. III 1985)), and in its legislative history, is strongly 
supportive of the Secretary’s action here. 


Section 131 of the Food Security Act of 1985 sets forth the Class I 
price differential (i.e., the amount that is added to the M-W price to 
produce the order’s Class I price) that is to be in effect in each of the 
44 milk marketing orders throughout the 2-year period beginning on 
the effective date of the amendment (i.e., May 1, 1986) (7 U.S.C. § 
608c note (Supp. III 1985)), “and subsequent to such 2-year period 
unless modified by amendment to the order involved" (7 U.S.C. § 
608c(5)(A) (Supp. III 1985)).’° The Class I price differential for the 
Texas order was established by Congress at $3.28 (99 Stat. 1373; 
codified at 7 U.S.C. § 608c(5)(A) (Supp. III 1985)), an increase of 96¢ 
over the $2.32 Class I price differential then in effect (7 C.F.R. § 
1126.50(a)). 


In enacting § 131 of the Food Security Act of 1985, Congress was 
confused as to the mechanics of milk orders, but the legislative intent 
is clear. Prior to the amendment, § 8c(5)(A) authorized provisions-- 


(A) Classifying milk in accordance with the form in which or the 
purpose for which it is used, and fixing, or providing a method 
for fixing, minimum prices for each such use classification which 
all handlers shall pay, and the time when payments shall be 
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made, for milk purchased from producers or associations of 
producers. Such prices shall be uniform as to all handlers, 
subject only to adjustments for (1) volume, market, and 
production differentials customarily applied by the handlers 
subject to such order, (2) the grade or quality of the milk 
purchased, and (3) the locations at which delivery of such milk, 
or any use classification thereof, is made to such handlers. . . . 


Congress amended that section by adding at the end thereof the 
following (99 Stat. 1354, 1372 (1985)): 


"Throughout the 2-year period beginning on the effective date 
of this sentence (and subsequent to such 2-year period unless 
modified by amendment to the order involved), the minimum 
aggregate amount of the adjustments, under clauses (1) and (2) 
of the preceding sentence, to prices for milk of the highest use 
classification under orders that are in effect under this section 
on the date of the enactment of the Food Security Act of 1985 
shall be as follows: 


A table then follows listing the "Minimum Aggregate Dollar 
Amount of Such Adjustments Per Hundredweight of Milk Having 3.5 
Percent Milkfat." 


The legislative history, quoted below, shows clearly that Congress 
intended to set forth in the table the minimum Class I price 
differentials for each of the 44 milk marketing orders. But the Class 
I price differentials are not, in fact, adjustments under clauses (1) and 
(2) of § 8c(5)(A). For practical reasons, the Class I price in milk 
orders is not set forth as a specific amount, e.g., $10 per cwt, but, 
rather, is set forth as a formula, viz., the sum of the Minnesota- 
Wisconsin price, which is commonly known as the basic formula price 
(see, e.g., 7 C.F.R. § 1126.51), and a specific amount (e.g., $2.32 (7 
C.F.R. § 1126.50(a)), which is commonly known as the Class I price 
differential. The Class I price (which includes the Class I price 
differential) is the minimum price that all handlers are required to pay 
for milk disposed of in the form of a fluid milk product, subject to 
three adjustments, including the two adjustments under clauses (1) and 
(2) of § 8c(5)(A) referred to in the amendatory legislation. Those 
adjustments change the uniform price for particular handlers, 
depending on particular circumstances involving the handlers. The 
congressional confusion, in erroneously thinking that the Class I price 
differential is an adjustment to the Class I price, rather than an integral 
part of the Class I price that is subsequently adjusted under the three 
clauses set forth above, is of no consequence here, since the legislative 
history is so clear as to the congressional intent. 
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Immediately following the table listing the congressionally-mandated 
Class I price differentials for the 44 milk orders, § 131 of the Food 
Security Act of 1985 states (7 U.S.C. § 608c(5)(A) (Supp. III 1985)): 


Effective at the beginning of such two-year period [May 1, 1986], 
the minimum prices for milk of the highest use classification 
shall be adjusted for the locations at which delivery of such milk 
is made to such handlers. 


The legislative history of the Food Security Act of 1985 is most 
helpful to the Secretary’s position here. The legislative history states 
(H.R. Rep. No. 271, 99th Cong., Ist Sess., pt. 1, at 22-24, reprinted in 
1985 U.S. Code Cong. & Admin. News 1103, 1126-28): 


Orders establish minimum prices which must be paid by 
handlers to farmers for milk used in various ways. The current 
minimum order prices for milk used in fluid form are, however, 
in many cases inadequate to cover the cost of supplying the fluid 
market. This has resulted in payments by handlers greater than 
the minimum order price in order to assure an adequate supply 
of milk for the fluid market. The variability of "over-order 
charges" has caused instability that the federal milk order 
program was designed to alleviate. 


The last major changes made by the Department of 
Agriculture to Class I price differentials were in the late 1960’s. 
Since costs, including transportation, assembly, and handling, 
have increased substantially during that time, the Committee 
feels it is necessary to adjust the fluid milk differentials in 35 of 
the 44 federal milk orders so that the prevailing minimum order 
prices will better cover the cost of supplying these markets. 
This action will reduce the need for over-order payments and 
providing equity among handlers supplying the market. 


The bill provides for differential adjustments under the 
provisions of the Agricultural Marketing Agreement Act of 
1937, which sets up the milk marketing orders in 44 marketing 
order areas. The bill requires that specified minimum levels be 
set for a two-year period following enactment of this law. It 
limits the adjustments to the highest use classification of milk 
under the current orders. 


In the implementation of the minimum prices for highest use 
classification of milk, the Secretary is also required to make 
necessary location adjustments within each order in order to 
assure that the new adjustments are effective throughout the 





BAKER and SONS, DAIRY, INC., et al. 
48 Agric. Dec. 818 


order. In addition, the Secretary is required to address the 
varied locations of delivery of milk throughout each marketing 
order. 


The purpose of the Agricultural Marketing Agreement Act 
of 1937 is to use milk marketing orders as instruments for 
stabilizing marketing conditions for fluid milk. The Act of 1937 
also states that minimum prices established by orders shall be 
uniform as to all handlers subject only to adjustments for (1) 
volume, market, and production differentials customarily applied 
by the handlers subject to such an order, (2) the grade or 
quality of milk purchased, and (3) the location at which delivery 
of such milk, or any classification thereof, is made to such 
handlers. 


Furthermore, under the Agricultural Adjustment Act of 1949, 
provisions require that milk be supported at specific prices 
established by the Secretary in accordance with the law. Under 
the price support program, the objective was the establishment 
of the price necessary in order to maintain an adequate supply 
of milk to meet current needs and to maintain the productive 
capacity to meet anticipated future needs. 


It is noted that the 1983-1984 diversion program exacerbated 
milk supply deficiencies in certain areas of the country. The 
prevailing minimum Federal order prices do not reflect the cost 
of moving milk from surplus to deficit areas. The result is 
therefore an ineffectiveness of the Order System to assure an 
adequate supply of milk for fluid use in deficient areas. The 
proposed marketing order minimums included in Title I will 
facilitate the acquisition of an adequate supply of milk for fluid 
use in those deficit areas. 


The proposed changes in the marketing order minimums will 
more fully address the cost of transferring milk from the surplus 
areas to the deficit areas which in turn will assist in providing a 
more uniform price to handlers or uniform payments to 
producers. At the moment, there are three major problems 
with respect to the operation of the Federal order systems: (1) 
minimum Federal order Class I prices are not adequate to 
attract the necessary supply to meet the Class I needs in deficit 
areas; (2) handlers who must go outside their territory to 
acquire additional milk incur greater costs for milk than 
handlers who obtain all of their milk from the local area; and 
(3) those producers who assume the responsibility of supplying 
the needs of the market have to pay the cost of transporting 
supplemental milk, resulting in producers not receiving uniform 
prices. 
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There have been expressed concerns that implementation of 
minimum Class I prices would set a precedent in regard to 
management of Orders. The Secretary has not made permanent 
adjustments since the late 1960’s. The Act does not suggest that 
milk be locally produced nor that it come from any specific 
area. It only requires that milk be attracted to those locations 
where it is needed for fluid use. The manner in which to attract 
milk is through adjusted prices. In deficit areas, that means the 
price must be high enough to cause it to be moved from where 
it is being produced to where it is needed. Class I differentials 
under the orders are not high enough to do this under today’s 
cost of transportation. It now costs about 3.4 cents per 
hundredweight per ten miles to move milk; however, when the 
Class I differentials under Federal orders were established, it 
was at a rate of about 1.5 cents per hundredweight per ten 
miles. Despite this dramatic increase in transportation costs, the 
minimum prices have not been permanently increased. 


The congressional report just quoted was issued September 13, 
1985, just 6 months after the Secretary’s final decision at issue here. 
Hence the congressional report and the Secretary’s decision are based 
on the same general industry conditions. 


The congressional report shows that, notwithstanding the nationwide 
surplus milk situation, Congress was concerned with assuring, through 
the price mechanisms of the milk marketing orders, an adequate supply 
of milk for fluid use in deficit areas. The ALJ and petitioners criticize 
the Secretary's decision on the ground that there was no shortage of 
milk for fluid needs. But in the same factual setting, Congress 
expressed the view that the price provisions of the milk orders, including 
the location adjustments, should ensure that milk will be shipped to 
deficit areas. 


Congress also expressed the view in the report that over-order 
charges were causing instability that the Federal program was designed 
to alleviate, and that order prices, including location adjustments, 
should provide the incentive to move milk to deficit areas, rather than 
over-order charges. Congress felt that this would result in greater 
actual uniformity to handlers and producers than over-order charges. 
That, too, was the Secretary’s view in his 1985 final decision at issue 
here. 


Congress expressly stated in the report that the desired uniform 
prices to handlers and uniform payments to producers were not being 
achieved because the market order prices did not adequately reflect 
transportation costs. Congress further recognized in the report that 
those producers who assume the responsibility of supplying the needs 
of the market, i.e., the cooperatives, have to pay the transportation 
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costs, resulting in the cooperative members not receiving the desired 
uniform prices. The same views are expressed in the Secretary’s 1985 
report at issue here. 


The general tenor of the congressional report is critical of the 
Secretary’s failure to adequately reflect transportation costs in the Class 
I price differentials and location adjustments. This congressional 
report emasculates most of the objections by the ALJ and petitioners 
to the Secretary’s final decision. 


In short, in the Food Security Act of 1985, Congress recognized the 
same circumstances recognized by the Secretary in his 1985 decision at 
issue here, and Congress required the Secretary to adjust the location 
differentials throughout the country to reflect transportation costs, for 
the same reasons set forth in the Secretary’s final decision at issue 
here. ... 


... [T]he term “orderly marketing conditions" is used in § 2(1) and 
(4) of the Act (7 U.S.C. § 602(1), (4) (emphasis added)), as follows: 


It is declared to be the policy of Congress-- 


(1) Through the exercise of the powers conferred upon the 
Secretary of Agriculture under this chapter, to establish and 
maintain such orderly marketing conditions for agricultural 
commodities in interstate commerce as will establish, as the 
prices to farmers, parity prices as defined by section 1301(a)(1) 
of this title. 


(4) Through the exercise of the powers conferred upon the 
Secretary of Agriculture under this chapter, to establish and 
maintain such orderly marketing conditions for any agricultural 
commodity enumerated in section 608c(2) of this title [which 
includes milk] as will provide, in the interests of producers and 
consumers, an orderly flow of the supply thereof to market 
throughout its normal marketing season to avoid unreasonable 
fluctuations in supplies and prices. 


As to the first subsection quoted above (7 U.S.C. § 602(1)), the 
parity concept has been a dead issue under the milk order program 
since its inception. The Secretary is authorized by § 8c(18) of the Act 
to ignore parity prices if he finds that they are not "reasonable in view 
of the price of feeds, the available supplies of feeds, and other 
economic conditions which affect market supply and demand for milk 
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and its products in the marketing area" (7 U.S.C. § 608c(18)). Since 
the inception of the Federal milk order program, the Secretary has 
found that parity prices are unreasonable, and he has established prices 
to “reflect such factors [i.e., the price of feeds, etc.], insure a sufficient 
quantity of pure and wholesome milk . . ., and be in the public interest" 
(id.; see Finding 5(w)).* 


*See, e.g., the Secretary’s finding made in 1938 as to the New York 
milk order (3 Fed. Reg. 1945, 1946, col. 1, finding 2 (1938)). The Milk 
Pricing Advisory Committee states (Advisory Comm. Report at 7) 
(emphasis added): 


While parity prices are established as the general goal of the 
Act, parity prices have never been considered an adequate 
standard in determining Federal order prices. Section 8c(18) 
recognizes this by spelling out more specific objectives for fluid 
milk priced under orders. 


First, as to the Secretary's duty, § 8c(18) of the Act (7 U.S.C. § 
608c(18)) requires the Secretary to set milk prices, including location 
adjustments, at a level that will, by themselves, "insure" a sufficient 
quantity of milk, now and in the future. Section 8c(18) provides (7 
U.S.C. § 608c(18) (emphasis added)): 


Whenever the Secretary finds, upon the basis of the evidence 
adduced at the hearing required by section 608b of this title or 
this section, as the case may be, that the parity prices of such 
commodities are not reasonable in view of the price of feeds, 
the available supplies of feeds, and other economic conditions 
which affect market supply and demand for milk and its 
products in the marketing area to which the contemplated 
agreement, order, or amendment relates, he shall fix such prices 
as he finds will reflect such factors, insure a sufficient quantity of 
pure and wholesome milk to meet current needs and further to 
assure a level of farm income adequate to maintain productive 
capacity sufficient to meet anticipated future needs, and be in the 
public interest. 


As shown in § VI(B)(3), supra, the Secretary has found that parity 
prices are unreasonable for the last 50 years. Hence, for the last 50 
years, the Secretary has been under the mandate to fix order prices 
that insure a sufficient quantity of milk in the marketing area (§ 
8c(18)). In this respect, the statute states that the Secretary "shall" fix 
such prices. The word "shall" is ordinarily the language of command. 
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Anderson v. Yungkau, 329 U.S. 482, 485 (1947); Escoe v. Zerbst, 295 
US. 490, 493 (1935). 


The word "insure," used in the statutory mandate, means to "assure" 
or "ensure" (Webster’s Third New International Dictionary (Unabridged) 
1173 (1981). "Assure" means "to make sure or certain: put beyond all 
doubt" (id. at 133).". "Ensure" means "to make sure, or safe: 
GUARANTEE" (id. at 756). Both terms "indicate a making of an 
outcome or event sure, certain, or inevitable as a consequence or 
concomitant" (id.). 


Furthermore, Congress stated in the legislative history of the Food 
Security Act of 1985, amending § 8c(5)(A) of the Agricultural 
Marketing Agreement Act of 1937 [quoted above], that order 
provisions, including location adjustments, should attract milk to deficit 
areas. ... 


Accordingly, the Secretary is required by § 8c(18) of the Act to 
make certain that the Class prices and location adjustments in every 
milk order are high enough to attract milk to every part of a marketing 
area. There is no basis for the view, implicit in petitioners’ briefs and 


the ALJ’s decision, that the Secretary should wait to see if over-order 
premiums, or surplus milk situations, will provide Zone 8 with an 
adequate supply of milk. 


The Secretary’s duty under § 8c(18) is mandatory--irrespective of 
the supply-demand situation. The order prices themselves--without any 
reliance on over-order premiums, must guarantee that milk will move 
to Zone 8. The Secretary’s decision should be read in the light of that 
statutory duty. 


The Secretary knows, as well as anyone else who knows anything 
about dairy marketing in the United States, that money moves milk! 


During this temporary, emergency period, the Secretary determined that 
a Class I price increase, together with a handler hauling credit, was the most 
equitable manner of assuring an adequate supply of milk for the Southeast 
area. The hauling credit was incidental to the setting of Class I prices at a 
level high enough to insure an adequate supply of milk. Since the hauling 
credit involved here is incidental to the setting of Class I prices at a level 
necessary to attract an adequate volume of milk, the situation is quite different 
from that involved in Smyser, where the hauling credit for hauling surplus milk 
away from the area was held not to be incidental to the provisions expressly 
authorized by the Act. Although I disagree with the court’s decision in 





860 AGRICULTURAL MARKETING AGREEMENT ACT 


Smyser, and would not follow it except in the Third Circuit,’ it is clearly 
distinguishable. There is a tremendous difference between a hauling credit 
established for the purpose of insuring an adequate supply of milk (which 
purpose is expressly authorized by the Act), and a hauling credit established 
for the purpose of removing surplus milk from the area (which purpose was 
not expressly authorized by the Act when the Smyser rulemaking occurred). 

For the foregoing reasons, I believe that the Secretary’s action is 
abundantly supported by the record, and is authorized by the Act. 

Petitioners rely on the fact that § 133 of the Food Security Act of 1985, 99 
Stat. 1354, 1373 (1985), codified at 7 U.S.C. § 608c(5)(J) (Supp. V 1987), 
added express statutory authority for hauling credits that would apply both to 
the Smyser situation and to the present situation. The 1985 amendment (7 
U.S.C. § 608c(5)(J) (Supp. V 1987)) expressly provides for payments "for 
services of marketwide benefit, including but not limited to--" 


(i) providing facilities to furnish additional supplies of milk needed 
by handlers and to handle and dispose of milk supplies in excess of 
quantities needed by handlers; 


(ii) handling on specific days quantities of milk that exceed the 
quantities needed by handlers; and 


(iii) transporting milk from one location to another for the purpose 
of fulfilling requirements for milk of a higher use classification or for 
providing a market outlet for milk of any use classification. 


The third subsection of the amendment would expressly cover both the 
Smyser rulemaking and the temporary, emergency rulemaking involved here. 
Although the Department (presumably inadvertently) failed to create 
legislative history indicating that the amendment, at least in part, was 
clarifying in nature, statutory authority previously given is not annulled merely 
because express statutory authority is subsequently enacted. See United States 
v. Stewart, 311 U.S. 60, 68 (1940); Helvering v. New York Trust Co., 292 US. 
455, 468-69 (1934). 

Petitioners, quite naturally, seek to exploit the failure of the Department 
to tell Congress that at least part of the § 8c(5)(J) amendment was clarifying 
in nature. But that failure was not fatal, in my view. The Department’s 
administrative officials and attorneys who handled the temporary, emergency 
rulemaking docket involved here thought that the Secretary’s action was legal 
under the old statutory provisions, and they have continued to espouse that 
view up to and including the present time. Their failure to also express that 
view to Congress, with respect to the legislative action involving the Food 
Security Act of 1985 (which was a comprehensive farm bill covering a wide 
range of agricultural subjects), is harmful, but not fatal, to their position here. 


“See Estreicher and Revesz, Nonacquiescence by Federal Administrative Agencies, 98 Yale L.J. 
679 (1989). 
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Petitioners also rely on a letter brief filed by the Department in Defiance 
Milk Products Co. v. Lyng, 857 F.2d 1065 (6th Cir. 1988), in which the 
Department’s attorney expressed the view that the 1985 amendment adding 


§ 608c(5)(J) “grants some new powers to the Secretary rather than clarifying 
the authorities existing under the statute prior to amendment" (Brief at 8). 


However, that brief further argues that even though the action challenged in 
Defiance would have been authorized by § 608c(5)(J), it was, nonetheless, 
authorized by the pre-existing statutory authority in effect when the Defiance 
rulemaking action occurred. Specifically, the brief states (Brief at 9-10): 


To summarize the essence of the principal contentions associated 
with our response to the Court’s questions, the action challenged in this 
case would have been authorized by the terms of 7 U.S.C. §608c(5)(J) 
(Supp. IV 1986) if that subsection were in effect when the agency 
decision in question was made.’ But the converse simply does not 
hold. 


‘In this regard we note that the addition of 7 U.S.C. §608c(5)(J) 
(Supp. IV 1986) to the statute governing milk marketing orders vitiates 
the primary result of the Third Circuit’s ruling in Smyser v. Block, 760 
F.2d 514. See, e.g., Defiance Milk’s letter brief, January 18, 1988, at 7. 


The fact that there was a subsequent amendatory addition of paragraph 
(J) to subsection 608c(5) does not lend support to the proposition that 
the agency action under review here was unlawful. As we have 
previously shown in our briefs and oral argument in this case, the 
scheme employed by the Secretary to cope with the glut of milk that 
in 1983 was expected to threaten the integrity of Milk Marketing Order 
No. 33 was lawful. [Footnote omitted.] The subsequent enactment of 
7 US.C. §608c(5)(J) (Supp. IV 1986) does not in anyway detract from 
this conclusion. 


In short, 7 U.S.C. §608c(5)(J) (Supp. IV 1986) grants the Secretary 
certain additional statutory powers regarding milk marketing orders; 
this 1985 amendment could have, if it had been in effect at the time, 
been employed by the Secretary to support the action challenged by 
Defiance Milk in this case; but this amendatory addition to the 
enactment cannot justly be taken as an indication that the agency 
decision under review was unlawful. 


The court of appeals upheld the Secretary’s rulemaking involved in 
Defiance. Hence the Department’s brief and the court’s decision in Defiance 
is helpful to respondent’s position, rather than to petitioner’s position. The 
Defiance decision is further helpful to the Secretary’s position here since the 
court recognized that the Secretary's action taken in temporary, emergency 
situations should be judged in a different light than normal, permanent action, 
stating (857 F.2d at 1070-71): 
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Despite the narrow discretion afforded the Secretary, we hold that 
the amendment was permissible under the emergency circumstances of 
this case. The transcript of the rulemaking proceeding and the 
published decision that accompanied the amendment indicate that all 
of the parties involved contemplated the creation of a new class more 
accurately reflecting the fluctuations in supply in the marketplace. The 
Department Judicial Officer inferred that the amendment was written 
as a temporary reduction in the handlers’ net pool obligations for Class 
III simply because that course required the amendment of only one 
rather than several sections of the regulations; he inferred that the 
Secretary wanted to avoid engaging in extensive and costly 
reprogramming of the Department’s computers in order to implement 
a price change that would only be effective for two months. This 
inference may be correct, although there is nothing in the record to 
guide us on the question. What is clear from the record, though, is 
that all of the parties at the hearing contemplated the creation of a 
new, temporary class, and the Secretary’s action had that effect. If the 
amendment had been permanent rather than of a mere two months’ 
duration, the explicit creation of a new class would have been 
appropriate. Under the circumstances of this case, however, we will 
not hold that price uniformity was violated simply because the 
Secretary chose the most convenient or the least disruptive method to 
effect a temporary change. 


The efficacy of government regulation of milk markets has been 
criticized. See Ippolito & Masson, The Social Cost of Government 
Regulation of Milk, 21 J.L. & Econ. 33, 60-61 (1978) (estimating annual 
cost of regulation at $60 million; expressing doubt as to continuing 
validity of alleged benefits of regulation). As an Article III court, 
however, we sit in judgment of a regulation’s lawfulness, not its 
economic efficiency. No question is raised concerning the validity of 
the regulatory scheme administered by the Secretary. See United States 
v. Rock Royal Co-op, Inc., 307 U.S. 533, 59 S.Ct. 993, 83 L.Ed. 1446 
(1939). We do note, however, that the Secretary’s action in this case 
was an attempt to make the regulatory structure responsive to the 
vicissitudes of the marketplace. We are dealing with agency actions 
taken in response to unusual market conditions. If a system of market 
regulation is going to exist, we should not discourage the Secretary’s 
reasonable attempt to make market demand catch up with supply 
through lower prices, although Defiance may be correct that it would 
have been wiser to lower prices more generally. 


Ill. The Secretary Properly Considered the Desirability of Maintaining 
Inter-Order Price Alignment in the Southeast Area. 


The Secretary properly considered the desirability of preserving inter-order 
price alignment in the Southeast region, in deciding on the temporary 
amendments involved here, stating (49 Fed. Reg. 34,028, 34,031 (1984)): 
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In this connection, it is recognized from the record evidence that 
some markets will require more supplemental milk than others. On 
balance, the adopted proposals will provide the hauling credits and the 
pool revenue to facilitate the acquisition of supplemental milk for the 
Southeast region as a whole. Adjustment of pool revenue to cover 
hauling credits on an individual order basis would result in significant 
and undesirable variations in the Class I prices of the respective orders. 
Adoption of the proposals will provide the financial assistance needed, 
and preserve the necessary inter-order price alignment. 


It is well recognized that price alignment between markets is a valid 
consideration in determining the provisions of milk orders. Walmsley v. Block, 
719 F.2d 1414, 1415-20 (8th Cir. 1983); Borden, Inc. v. Butz, 544 F.2d 312, 
313-19 (7th Cir. 1976) (evidence did not support Secretary’s findings); Sunny 
Hill Farms Dairy Co. v. Hardin, 446 F.2d 1124, 1127-30 (8th Cir. 1971); 
Fairmont Foods Co. v. Hardin, 442 F.2d 762, 770-72 (D.C. Cir. 1971) (evidence 
did not support Secretary’s findings). In addition, the leading agricultural 
economists who are experts in dairy marketing recognize that an important 
function of the Secretary under the Act is to establish and maintain a proper 
alignment of prices between markets. U.S. Dep’t of Agric., Report to the 
Secretary of Agric. by the Federal Milk Order Study Committee 9, 12-13 (Dec. 
1962) (referred to as the Nourse Report); Milk Pricing Advisory Comm., U.S. 
Dep’t of Agric., Milk Pricing Policy & Procedures--Part I, The Milk Pricing 
Problem 5 (Mar. 1972) (quoting Nourse Report); Economic Research Service, 
US. Dep’t of Agric., Review of Existing and Alternative Federal Dairy Programs 
76 (Staff Report No. AGES840121) (Jan. 1984) (ERS Report to Congress). 

Petitioners argue correctly that "while the Louisville Class I price may have 
maintained its relationship with markets to the South, its relationship with the 
Indiana market and other adjacent markets to the North was changed by 20¢ 
per cwt" (Petitioners’ Appeal at 9-10). However, it is impossible to raise 
prices uniformly in the Southeastern area without changing the price 
alignment between the Southeastern area and the areas to the North. It was 
necessary to change the price alignment between the Southeastern orders and 
the orders to the North in order to attract more milk to the Southeastern 
orders. The purpose of the amendments was to change the price alignment 
between the Southeastern orders and the Northern orders so that more milk 
would flow to the Southeastern area, and to use the additional money to pay 
handlers for hauling the needed milk. 

Perhaps a different arrangement, less burdensome to the Louisville order, 
could be devised if a long-term solution is required. The fact that the 
temporary, emergency amendments imposed more of a burden on Louisville 
handlers than on other handlers does not invalidate the Secretary’s action. As 
stated in United States v. Mills, 315 F.2d 828, 838 (4th Cir.), cert. denied, 375 
US. 819 (1963): 


Of course, there may be some resultant damage to a handler or 
producer in the enforcement of the Act but this lack of perfection does 
not destroy the validity of the Order.... Absolute equality is not 
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demanded to sustain the operation of the Order. If the Secretary 
cannot "produce complete equality, for the variables are too numerous," 
he “fulfills his role when he makes a reasoned" Order. Mitchell v. 
Budd, 350 U.S. 473, 480, 76 S. Ct. 527, 531-532, 100 L.Ed. 565 (1956). 


IV. The Secretary’s Action in Failing to Terminate the Temporary 
Amendment Is Not Reviewable, and Was Not Arbitrary or 
Pensions. 


Petitioners argue that the Secretary was required to terminate the 
temporary, emergency amendments to the Southeastern milk orders when it 
appeared that the shortage of milk in the Southeastern area was not as acute 
as had been predicted at the rulemaking hearing. The Secretary is required 
to terminate or suspend an order or provision thereof whenever he finds that 
it obstructs or does not tend to effectuate the policy of the Act. Section 
8c(16) of the Act provides (7 U.S.C. § 608c(16) (emphasis added)): 


(16) Termination of orders and marketing agreements 


(A)(i) Except as provided in clause (ii), the Secretary of Agriculture 
shall, whenever he finds that any order issued under this section, or any 
provision thereof, obstructs or does not tend to effectuate the declared 
policy of this chapter, terminate or suspend the operation of such order 
or such provision thereof. 


(ii) The Secretary may not terminate any order issued under this 
section for a commodity for which there is no Federal program 
established to support the price of such commodity unless the Secretary 
gives notice of, and a statement of the reasons relied upon by the 
Secretary for, the proposed termination of such order to the 
Committee on Agriculture, Nutrition, and Forestry of the Senate and 
the Committee on Agriculture of the House of Representatives not 
later than 60 days before the date such order will be terminated. 


The termination provisions do not require a hearing, do not provide any 
law to apply in reviewing the reasonableness of the Secretary’s finding, and 
make the statutory power contingent on the Secretary’s personal finding, the 
Secretary’s decision not to terminate an order or provision is not reviewable. 
See In re Sequoia Orange Co., 48 Agric. Dec. _ (Aug. 17, 1989), citing 
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971); Heckler 
v. Chaney, 470 U.S. 821 (1985); Suntex Dairy v. Block, 666 F.2d 158 (Sth Cir.), 
reh’g denied, 670 F.2d 181, cert. denied, 459 U.S. 826 (1982). In Suntex Dairy, 
supra, 666 F.2d at 165, the court said: 


Further, although the courts may be equipped to determine whether 
the Secretary’s "tendency" determination [i.e., the tendency of an order 
to effectuate the purpose of the Act, 7 U.S.C. § 608c(3), (4)] is 
supported by substantial evidence, it is clear that we are ill-equipped 
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to examine the Secretary’s "necessity" determination [i.e., the necessity 
to issue the order despite handler refusal to sign a marketing 
agreement, 7 U.S.C. § 608c(9)] in the absence of any additional factual 
evidence or findings, the making of which the Act does not envisage. 
If we were to hold that the Secretary’s "necessity" determination were 
reviewable, it would imply that if the Secretary decided not to issue the 
order, then that decision would likewise be reviewable. That would put 
the federal courts in the position of possibly requiring that the 
Secretary issue an order that he has determined was not necessary to 
effectuate the purposes of the Act. 


By a parity of reasoning, if a court were to hold that the Secretary’s 
determination not to terminate an order were reviewable, that would put the 
Federal courts in the position of possibly requiring that the Secretary 
terminate an order that he has determined is necessary to effectuate the 
purposes of the Act. This is an area that Congress wisely has left to 
administrative discretion. 

Even if the Secretary's determination not to terminate amendments to 
orders were reviewable, there has been no showing here of an abuse of 
discretion. In fact, during the 6-month emergency period, no one even 
suggested to the Secretary that he should terminate the temporary order 
provisions. Furthermore, with the order provisions set to expire by their own 
terms in 6 months, it could not rationally be said that it was arbitrary for the 
Secretary not to terminate the provisions merely because the situation was not 
as dire as originally forecasted. 


V. Petitioners’ Findings and Arguments Not Specifically Mentioned Are 
Rejected. 


Petitioner argues that the ALJ erred in failing to rule on every finding and 
argument presented by petitioners. However, the ALJ’s findings and 
conclusions answer all of the material issues raised in the case, and, by 
implication, the ALJ rejected, as irrelevant or unsupported, the additional 
findings and arguments not specifically mentioned. In any event, however, I 
have carefully considered all of petitioners’ proposed findings, conclusions and 
arguments, and reject as irrelevant or unsupported all of those not specifically 
referred to herein. 


VI. Ifthe Secretary's Temporary, Emergency Rulemaking Action Were 
Found Unlawful, the Proper Course Would Be to Remand the 
Matter to the Secretary for Lawful Action. 


If the Secretary’s temporary, emergency rulemaking action were held to be 
unlawful, the proper course would be to remand the proceeding to the 
Secretary to determine in his legislative capacity the appropriate action to be 
taken, which might or might not result in any payment to petitioners. See In 
re Defiance Milk Products Co., 44 Agric. Dec. 11, 57-62 (1985), aff'd on other 
grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), aff'd, 857 F.2d 1065 (6th Cir. 
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1988); In re Borden, Inc., 37 Agric. Dec. 987, 997-1000 (1978), remanded, 38 
Agric. Dec. 1061 (1979), dismissed per settlement agreement, 40 Agric. Dec. 
1711 (1979); In re Babcock Dairy Co. of Ohio, 35 Agric. Dec. 431, 444-46 
(1976), remanded sub nom. American Dairy of Evansville, Inc. v. Bergland, 627 
F.2d 1252, 1261-62 (D.C. Cir. 1980) (remanding case to the Secretary to issue 
new provisions supportable on the record or to hold a new hearing on the 
issue, at the Secretary’s discretion, while granting petitioner prospective relief 
in the interim). 

In some cases, courts have remanded proceedings for further 
administrative consideration. See, e.g., Addison v. Holly Hill Fruit Prods., Inc., 
322 U.S. 607, 619-23 (1944) (remand is the proper course where part of a rule 
is deemed invalid, so that the Administrator can retrospectively act as he 
would have done if he had limited himself to statutory authority); American 
Dairy of Evansville, Inc. v. Bergland, supra; Rodway v. USDA, 514 F.2d 809, 
817-18 (D.C. Cir. 1975) (rule invalidated and proceeding remanded to the 
Secretary for a new rulemaking proceeding in compliance with the APA, with 
invalidated regulation to remain in effect in interim). 

In other cases, courts have refused to give refunds to prevailing parties, 
notwithstanding the illegality of administrative action. See, e.g, Blair v. 
Freeman, 370 F.2d 229, 239-40 (D.C. Cir. 1968) (where "nearby differential" 
was held invalid, equitable considerations precluded refund to prevailing 
parties). See, also, Lehigh Valley Coop. Farmers, Inc. v. United States, 370 
US. 76, 99 (1962) (where regulation held invalid, Court left open question as 
to whether Secretary could retrospectively apply new regulation to impounded 
funds); accord United States v. Morgan, 307 U.S. 183, 185-98 (1939). 

Here, a remand would be particularly appropriate since the projected 
emergency situation required some form of price action to insure an adequate 
supply of Class I milk for the Southeastern area. To give petitioners monetary 
relief based on the pre-emergency order prices would be a pure windfall. 


Order 


The relief requested by petitioners is denied and the petitions are 
dismissed. 


In re: GERAWAN CO., INC., a California Corp. vy. CLAYTON YEUTTER, 
Secretary of Agriculture. 

AMA Docket No. F&V 917-6. 

Order filed November 6, 1989. 


Helen Boutrous, for Respondent. 
Thomas E. Campagne and Clifford C. Kemper, for Petitioner. 
Order issued by Victor W. Palmer, Chief, Administrative Law Judge. 


WHEREAS, in response to requests made by Gerawan Co., Inc. and 
Grand Union of New Jersey, the Secretary of Agriculture, after consideration 
of the requests, promulgated an Interim Final Rule, published in the Federal 
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Register on June 9, 1989, authorizing the shipment of loose-filled plums in a 
24 Ib. container for the 1989 plum harvest season; 

AND WHEREAS, as a result of the Secretary's rapid response to 
Petitioners’s request, Petitioner suffered no economic damage with respect to 
the allegations as set forth in Petitioner’s Petition; 

IT IS HEREBY ORDERED that Petitioner be allowed to withdraw the 
7 US.C. § 608c(15)(A) Petition filed with USDA on May 15, 1989, without 
prejudice to re-file a 7 U.S.C. § 608c(15)(A) Petition, with respect to the same 
issues, for the 1990 harvest season, if an when such filing becomes necessary. 


In re: LANSING DAIRY, INC.; LIBERTY DAIRY CO.; and FRIGO CHEESE 
CORP. 

90 AMA Docket No. M 40-1. 

Order Denying Interim Relief and Direct Review filed November 22, 1989. 


Donald A. Tracy, for Respondent. 
John H. Vetne, for Petitioners. 
Order issued by Donald A. Campbell, Judicial Officer. 


Petitioners’ Application for Interim Relief is denied. In re Cal-Almond, 
Inc., 48 Agric. Dec. __ (Mar. 8, 1989); In re Wileman Bros. & Elliott, Inc., 
47 Agric. Dec. _ (July 8, 1988), reconsideration denied, 47 Agric. Dec. __ 
(Aug. 3, 1988); In re Wileman Bros. & Elliott, Inc., 46 Agric. Dec. 765 (1987), 
reconsideration denied, 46 Agric. Dec. 765 (1987); In re Saulsbury Orchard & 
Almond Processing, 46 Agric. Dec. 561 (1987); In re Borden, Inc., 44 Agric. 
Dec. 661 (1985); In re Sequoia Orange Co., 43 Agric. Dec. 1719 (1984); In re 
Dean Foods Co., 42 Agric. Dec. 1048, 1048 (1983); In re Moser Farm Dairy, 
Inc., 40 Agric. Dec. 1246, 1246-50 (1981). Petitioners’ motion for direct 
review by the Judicial Officer is denied, inter alia, because of the backlog of 
20 pending cases in the Office of the Judicial Officer, four of which have been 
pending for more than a year. 


In re) RIVERBEND FARMS, INC., A California Corp. 
88 AMA Docket No. F&V 910-10. 
Decision and Order filed December 19, 1989. 


Failure to state a claim - Dismissal. 


The Judicial Officer affirmed the initial decision by Chief Administrative Law Judge Victor W. 
Palmer (ALJ) dismissing the petition filed pursuant to § 8c(15)(A) of the Agricultural Marketing 
Agreement Act of 1937 relating to the Federal Marketing Order Regulating the Handling of 
Lemons Grown in California and Arizona (7 C.F.R. Part 910). Petitioner contended that the 
Lemon Order and its weekly prorate allotments are not in accordance with law because they: 
(1) discriminate against petitioner and cause it to forfeit more prorate allotment than is forfeited 
by handlers of lemons grown in District 2; (2) are "enacted" by the Lemon Administrative 
Committee in contravention of restrictions upon delegation of power; (3) deny petitioner "equal 
protection of the laws"; (4) fail to either equally or equitably apportion the amount of lemons 
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each handler in each district may market, as exemplified by the failure to adjust the prorate 
allotments of District | handlers in offset of the disproportionate ability of District 2 handlers 
to market their lemons in the export market where prorate limitations do not apply; (5) do not 
consider differences between districts in respect to handler picking patterns, and the growth 
habits and varietal characteristics of lemons; (6) arbitrarily aud capriciously use the number of 
lemons "picked and delivered to the handler" to compute prorate base instead of counting the 
“tree crop" as the navel orange order does; and (7) have not complied with the notice and 
comment requirements of the Administrative Procedure Act. The ALJ and the Judicial Officer 
concluded that petitioner’s contentions are governed by Jn re Sequoia Orange Co., 47 Agric. Dec. 
2 (1988), aff'd in part and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 
EDP (E.D. Cal. June 14, 1989). 


M. Bradley Flynn, for Respondent. 
Brian C. Leighton, for Petitioner. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding instituted by a petition filed pursuant to § 8c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 


§ 608c(15)(A)), relating to the Federal Marketing Order Regulating the 
Handling of Lemons Grown in California and Arizona (7 C.F.R. Part 910). 


On November 2, 1988, Chief Administrative Law Judge Victor W. Palmer 
(ALJ) filed an initial decision dismissing the petition. On December 6, 1988, 
petitioner appealed to the Judicial Officer, to whom final administrative 
authority to decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 
has been delegated (7 C.F.R. § 2.35). On January 23, 1989, the case was 
referred to the Judicial Officer for decision. 

Based upon a careful consideration of the record, the initial decision is 
adopted as the final decision herein, with a few minor additions in brackets. 
Any of petitioner’s contentions not specifically discussed in the ALJ’s initial 
decision are rejected for the reasons set forth in respondent’s briefs, which 
correctly analyze and refute petitioner’s contentions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Petitioner 


Petitioner is a handler of California Lemons subject to regulation by 
Marketing Order 910. Marketing Order 910 uses weekly prorate allotments 
to regulate the lemons which flow to the domestic market by the production 
area’s three designated prorate districts. Petitioner handles lemons grown in 
prorate District 1. 


‘See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, 
§§ 2.01-.15, 2.46-58 (1981 and 1989 Cum. Supp.). 


The position of Judicial Officer was established pursuant to the Act of April 4. 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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The Petition 


Petitioner seeks rulings that the Lemon Order and its weekly prorate 
allotments are not in accordance with law because they: (1) discriminate 
against petitioner and cause it to forfeit more prorate allotment than is 
forfeited by handlers of lemons grown in District 2; (2) are "enacted" by the 
Lemon Administrative Committee in contravention of restrictions upon 
delegation of power; (3) deny petitioner "equal protection of the laws"; (4) fail 
to either equally or equitably apportion the amount of lemons each handler 
in each district may market, as exemplified by the failure to adjust the prorate 
allotments of District 1 handlers in offset of the disproportionate ability of 
District 2 handlers to market their lemons in the export market where prorate 
limitations do not apply; (5) do not consider differences between districts in 
respect to handler picking patterns, and the growth habits and varietal 
characteristics of lemons; (6) arbitrarily and capriciously use the number of 
lemons "picked and delivered to the handler" to compute prorate base instead 
of counting the "tree crop" as the navel orange order does; and (7) have not 
complied with the notice and comment requirements of the Administrative 
Procedure Act. 


Motion To Dismiss 


On May 12, 1988, respondent filed a motion to dismiss the petition for 
failure to state a claim for which relief may be granted. 
On June 3, 1988, petitioner filed its opposition to the motion to dismiss. 


Case Held In Abeyance 


On July 20, 1988, I ruled that further proceedings in this case would be 
held in abeyance to permit briefing in the case of Sequoia Orange Co., Inc., 
AMA Docket No. F&V 908-3 to be completed first. 

An in-depth analysis was being made in that case of the Judicial Officer’s 
January [2]9, 1988 decision [Jn re Sequoia Orange Co., 47 Agric. Dec. 2 (1988), 
aff'd in part and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. 
CV F-88-98 EDP (E.D. Cal. June 14, 1989)*] on similar issues raised by 
petitioner and others on the lawfulness of prorate allotments under the 
California-Arizona Navel Orange Order. 

Briefing in the Sequoia case has been completed and I recently dismissed 
the petition challenging the Valencia Orange Order’s Prorate allotments in 
light of holdings in the Navel Orange decision. 


[ Since judicial review is not yet completed in Sequoia, I adhere to all of my views expressed 
in that decision. Petitioner argues that there is "certain harm if the Judicial Officer denies the 
appeal and permits the Dismissal to be entered since it would preclude Riverbend from later 
raising these issues in the event the District Court reverses the Judicial Officer in the navel 
orange matter" (Appeal at 6), but petitioner will undoubtedly appeal the present decision, which 
will preserve its rights in the event my decision in Sequoia is ultimately reversed.] 
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Conclusions 


Here, as was the case in the Valencia Orange case, I believe the Judicial 
Officer’s decision to be on all fours requiring the petition’s dismissal. 

Petitioner has urged that the Judicial Officer’s decision need not be 
followed because it is presently on appeal. The short answer to that 
contention is that the Judicial Officer speaks for the Secretary and until he is 
reversed, his holdings control every petition seeking relief from the Secretary 
under section 15(A) of the Agricultural Marketing Agreement Act (7 U.S.C. 
§ 608c(15)(A); "the AMAA"). 

Dismissal of the petition is required because the Judicial Officer has ruled 
against each challenge petitioner currently makes to the Lemon Order’s use 
of weekly prorate allotments to regulate the flow-to-market of California- 
Arizona Lemons. 

At pages 200-233 of the slip opinion of the Navel Orange decision, the 
Judicial Officer instructs handlers who believe they have suffered inequitable, 
unequal or discriminatory treatment in comparison to handlers in competing 
prorate districts, to petition the Secretary for relief in his rulemaking capacity. 
No relief on this ground is available through a petition filed under section 
15(A) of the AMAA. In that case, as here, the inequitable treatment was 
alleged to arise from differences, district to district, in varietal characteristics 
of citrus fruit and export opportunities. 

At pages 233-260 of the slip opinion, the Judicial Officer held the use of 
an industry committee for formulating weekly prorate allocation regulations 
is not an unconstitutional delegation of congressional authority. He further 
ruled at 241-242, the Secretary’s reliance on the committee’s recommendations 
was not “rubber-stamping", but a practice consistent with the intent of the 
AMAA and a 1985 Congressional report. 

The Judicial Officer considered the applicability of the APA’s notice and 
comment requirements to the weekly issuance of prorate regulations, at 156- 
181 of his slip opinion. He concluded weekly volume regulations must come 
within the APA’s "good cause" exemption (5 U.S.C. § 553(b)(B), (d)(3)). The 
emergency conditions he found to exist in the marketing of navel oranges are 
necessarily the same for the marketing of lemons and a hearing on this issue 
would necessarily be unproductive. 

One issue raised by this petition was not specifically addressed by the navel 
orange decision. Petitioner complains that the lemon order requires lemons 
to actually be “picked and delivered" before prorate bases are computed. 
Petitioner would prefer the Navel Orange Order’s "tree crop" method for 
making these computations. Respondent has disputed the factual accuracy of 
this allegation. But assuming, as we must, that the petition accurately states 
the methodology employed for prorate base computations under the Lemon 
Order, the “inequity” of the practice may again only be addressed by the 
Secretary in his rulemaking capacity and not in this 1S(A) proceeding. That 
is the essential message enunciated by the Judicial Officer in the Navel 
Orange decision. 
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Order 


The relief requested by the petitioner is denied and the petition is 
dismissed. 


In re: CONESUS MILK PRODUCERS. 
88 AMA Docket No. M-2-75. 
Decision and Order filed December 21, 1989. 


Audit - Estoppel. 


The Judicial Officer affirmed Judge Hunt’s (ALJ) decision under section 8c(15)(A) of the 
Agricultural Marketing Agreement Act of 1937 holding valid the challenged actions by the 
Market Administrator of Order No. 2 regulating the handling of milk in the New York-New 
Jersey marketing area. Petitioner, a cooperative handler operating as a bulk tank unit carrier, 
filed erroneous reports stating that certain milk came from "producers" who were "qualified" 
under the order. Petitioner contends that if the Market Administrator had discovered the errors 
in a timely manner, petitioner could have corrected the error before any damage was done. 
However, the Market Administrator correctly billed petitioner based on the Market 
Administrator’s audit. The Administrator is not estopped merely because the audit was not 
made promptly enough to prevent damage to petitioner. The Market Administrator properly 
applied the provisions of the order. The order (section 1002.70(c)) requires that "the quantity 
of pool milk received from dairy farmers" be multiplied by the “weighted average Column B 
differential computed pursuant to section 1002.51(d) applicable to the unit." 


Gregory Cooper, for Respondent. 
John F. Vorrasi, for Petitioner. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding under § 8c(15)(A) of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. § 608c(15)(A)). Petitioner is 
a "handler" of milk subject to Order No. 2 (7 C.F.R. Part 1002), which 
regulates the handling of milk in the New York-New Jersey marketing area.” 

On March 6, 1989, Administrative Law Judge James W. Hunt (ALJ) filed 
an initial Decision and Order in which he held that the challenged actions by 
the Market Administrator are lawful, and he denied the relief requested by 
petitioner. 

On March 30, 1989, petitioner appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).” 


“See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, § 
2.35 (1981 and 1989 Cum. Supp.); Brooks, The Pricing of Milk Under Federal Marketing Orders, 
26 Geo. Wash. L. Rev. 181 (1958). 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 

(continued...) 
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Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case, 
with omissions indicated by dots and a few trivial changes included in 
brackets. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is a proceeding under Section 8c(15)(A) of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. § 608c(15)(A)). It was 
instituted by a petition filed on November 7, 1988 by the Conesus Milk 
Producers ("Petitioner"). A motion to dismiss was filed on December 22, 1988 
by the administrator for the Agricultural Marketing Service ("Respondent"). 
An answer to the motion was filed by petitioner on January 24, 1989. 

Petitioner, an agriculture cooperative, is a handler operating as a bulk tank 
unit carrier. Petitioner protests a demand by the market administrator that 
petitioner make payments for certain unpooled milk that it had shipped. It 
also contends than an interpretation of the milk order’ by the market 
administrator concerning charges for zone differentials should be modified as 
not in accordance with law. 

After careful review of all the documents filed in this case, I find that there 
are no material facts in dispute and that a decision can be made on the basis 
of the documents now on record. For reasons that follow, respondent’s 
motion to dismiss is granted.’ 

The first issue presented by petitioner concerns the payments demanded 
by the market administrator. It stems from milk from farms which petitioner 
had carried and reported as pool milk. This particular milk, however, had not 
been delivered to pool plants. The farms producing this milk, therefore, were 
not "producers" and the milk was not otherwise "qualified" under the order. 
Petitioner, however, who handles milk that has primarily Class II utilization, 
nevertheless received excess utilization payments for this non-pool milk from 
the producer settlement fund for the period March 1986 through May 1987. 
When the administrator later discovered this error, he sought repayment from 
petitioner. 

Petitioner contends that it should not be required to pay what it terms are 
“penalty assessments" because the reporting error was not intentional on its 


“(...continued) 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


Order" as used herein means the marketing order for the milk in the New York-New Jersey 
marketing area, 7 C.F.R. Part 1002. 


*Respondent’s motion to dismiss on procedural grounds is denied. Petitioner’s answer to the 
motion, which will be considered an amendment to the petition for purposes of this proceeding, 
corrects the procedural deficiencies in its petition. 
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part, but was in effect caused by the administrator’s failure to perform timely 
audits of petitioner’s reports as it was required to by law. Petitioner argues 
that if the administrator had conducted a timely audit the error would have 
been caught and corrected before any damage was done. Therefore, in these 
circumstances, it would be "inequitable and unjust to impose any penalty" on 
petitioner and that the administrator should be “estopped from enforcing a 
penal provision by its own conduct." 

Petitioner contends that section 1000.3(c)(7) places an affirmative burden 
on the market administrator to conduct prompt and accurate audits of 
petitioner’s field conditions and records and to furnish prompt corrections to 
petitioner. It argues that the market administrator’s failure to properly 
discharge these duties "lulled" the petitioner into inactivity concerning its error. 

Section 1000.3(c)(7), referred to by petitioner, is the part of the regulations 
relating to "General Provisions of Federal Milk Marketing Orders." It 
provides that the market administrator "shall perform all the duties necessary 
to administer the terms and provisions of each order under his administration, 
including, but not limited to, the following: 


* * * * 


"(7) Prescribe reports required of each handler under the order. 
Verify such reports and the payments required by the order by 
examining records . . ., by examining such handler’s milk handling 
facilities; and by such other investigation as the market administrator 
deems necessary for the purpose of ascertaining the correctness of any 
report or any obligation under the order . . ." 


The foregoing section does command the market administrator to 
prescribe reports and examine a handler’s (petitioner’s) records and facilities 
to determine the "correctness" of a handler’s obligations under the order. 
However, it does not state the frequency with which these particular functions 
must be performed,’ nor does it absolve a handler of blame for any errors in 
the handler’s reporting that may be discovered when an examination or audit 
is conducted.‘ 

Thus, contrary to petitioner’s assertion, section 1000.3(c)(7) does not 
require the market administrator to conduct frequent audits of petitioner’s 
records and operations. This section, moreover, does not modify or change 
in any respect the longstanding policy of the Secretary that the burden of 
reporting is on the handler and that "the extent of auditing necessary to verify 
reports is largely a matter of discretion with the market administrator." 
Hygienic Dairy Co., 9 Agric. Dec. 693 (1950). The error in petitioner’s 


5Petitioner suggests that the frequency of audits is implied in section 1000.3(c)(8) which 
directs the administrator to provide handlers with prompt monthly statements. This section, 
however, is inapplicable as it refers only to current statements of a handler’s account, not to 
audits or examinations. 


‘Petitioner's obligation to make monthly reports is contained in Section 1000.5. 
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reporting was therefore caused by petitioner and not by any lack of audit or 
examination by the administrator. 

Petitioner’s contention that the administrator is estopped from collecting 
the payments caused by petitioner’s error is likewise not a well-founded 
argument. Estoppel is applicable only when the government (the 
administrator in this case) has engaged in an affirmative misrepresentation or 
an affirmative concealment of a material fact. U.S. v. Ruby Co., 588 F.2d 697 
(9th Cir. 1978). The administrator here clearly did not engage in any such 
misrepresentation or concealment. And even assuming the administrator was 
required to conduct more frequent examinations or audits than he did, this 
would not constitute an affirmative act of misconduct warranting estoppel, 
since “[I]t is not the failure to do something which may lead to estoppel 
against a government agency; the conduct complained about must be an 
affirmative act." Oki v. Immigration and Nat. Service, 598 F.2d 1160 (9th Cir. 
1979). “It is well settled that mere neglect of duty, government employee 
negligence, and government failure to advise, are concepts that do not 
constitute affirmative misconduct." U.S. v. Nez Perce County, Idaho, 553 F. 
Supp. 187, 192 (U.S.D.C. D. Idaho). 

The administrator, therefore, is not estopped from collecting the payments 
made to petitioner from the settlement fund because of petitioner’s erroneous 
reporting. Petitioner, in short, owes the fund for the payments it should not 
have received and the administrator is not, in the circumstances here, 
prevented from collecting those payments from petitioner. 

The second issue raised by petitioner is the contention that it was 
improperly charged $498,130.26 because of what "it believes" were incorrectly 
determined zone transportation differentials for the Class I and Class II milk 
that it transported between January 1985 and June 1988. Petitioner contends 
that, although most of the milk it carried went into Class II utilization, only 
Class I zone differential charges were used in determining petitioner’s monthly 
obligation to the milk pool. It alleges that “all milk in the order, regardless 
of its utilization, is charged with the Class I rate as a means of subsidizing the 
transportation of Class I milk to the plant." Petitioner argues that this alleged 
impropriety was caused by the market administrator’s incorrect interpretation 
of sections 1002.70(c) and 1002.51(d) of the order. It does not, however, 
allege any facts directly challenging the legality of the order itself. 

Section 1002.70 provides generally for the method to be used in computing 
a handler’s (petitioner’s) “net pool obligation." Section 1002.70(c), cited by 
petitioner, provides for additions, or deductions, to the computation according 
to the zone in which the plants are located: 


(c) Deduct, in the case of each plant or unit nearer than the 201-to- 
210 mile zone and add, in the case of each plant or unit farther than 
the 201-to-210 mile zone, the sum obtained by multiplying the quantity 
of pool milk received from dairy farmers by the differential in Column 
B of § 1002.51(c) applicable at the plant and weighted average Column 
B differential computed pursuant to § 1002.51(d) applicable to the unit. 
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Section 1002.51(d), referred to in section 1002.70(c) and cited in part by 
petitioner, provides for the following method for determining the differential 
rates: 


(d) The differential rate applicable to each pool unit or partial pool 
unit shall be computed each month as follows: Multiply the volume of 
pool milk received from farms in each zone by the rate for that zone 
as set forth in the schedule in paragraph (c) of this section, add the 
resulting values for all zones of the unit, divide such sum by the total 
volume of milk received by the unit and round to the nearest 0.1 cent. 
Rates shall be computed separately for Columns B and C of such 
schedule. 


The "schedule" just mentioned refers to a preceding section, 1002.51(c), 
which has a “freight zone" differential schedule composed of three columns 
captioned "A", "B", and "C". The "A" column lists the 50 transportation zones 
(in miles) covered by the order, "B" column contains the differentials (an 
addition or deduction depending on the zone) for Class I milk for each zone, 
and "C" contains the differential for Class II milk for each zone. 

In determining petitioner’s net obligation to the milk pool, the marketing 
administrator, as discussed later, has apparently used the zone differential 
based on the weighted average of Class I milk ("column B differential") as 
provided in section 1002.70(c). Petitioner disagrees with this method and 
suggests that a determination of its pool obligation should be based on the 
difference between the differential for Class I and Class II milk. Petitioner, 
citing 1002.70(c) and only that part of 1002.51(d) which states that "rates shall 
be computed separately for columns B and C of such schedule," argues that 
the order makes a “clear differentiation between Class I utilization and Class 
II utilization in the addition or deduction of the zone transportation 
differential." 

However, the references in Section 1002.70(c) to sections 1002.51(d) and 
1002.51(c) clearly indicate that these three sections must be read and 
interpreted together, rather than separately, to determine how this part of the 
order is to be implemented. Thus, although section 1002.51(d), as petitioner 
points out, states when read separately that transportation zone differentials 
are to be computed separately for Class I and Class II milk, this section when 
read together with the provisions in the other sections also leads to the 
interpretation that it is the "weighted average" of Class I milk - as provided for 
in section 1002.70(c) and then determined under column B (Class I milk) in 
section 1002.51(c) - which is to be used in determining petitioner’s net pool 
obligation under the order. 


5A review of this schedule shows that the differential for Class II milk for each class is less 
than the differential for Class I milk in each zone, which would, as petitioner points out, 
significantly affect the charges to a bulk milk carrier depending on how zone transportation 
differentials are determined. In petitioner’s situation, the average transportation differential for 
Class I milk is .136, while the average differential for Class II milk is .033. 
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This is the interpretation the market administrator apparently made when 
he implemented the order through what are called “Bulk Tank Unit Reports," 
copies of which are attached to the petition. Schedule A of these monthly 
reports lists the number of producers being serviced by petitioner and the 
volume of milk it has handled each month. Schedule B provides for the 
computation of petitioner’s net pool obligation, and schedule C provides for 
the computation of transportation zone differentials. As required by section 
1002.51(d), zone differentials are computed separately in schedule C for Class 
I and Class II milk, with the results then reported in schedule B (lines 1 and 
4). The weighted average for the Class I milk is also computed in schedule 
C and then included in schedule B (line 8). This weighted average is then 
used to determine petitioner’s net pool obligation for the month (line 10). 

The issue presented by the petition is whether this interpretation and 
implementation of the order by the Market Administrator is proper. It is first 
noted that interpretations of marketing orders by an administrator are entitled 
to great weight. County Line Cheese Co., Inc., 44 Agric. Dec. 63 (1985) [, 
aff'd, No. 85-C-1811 (N.D. Ill. June 25, 1986), aff'd, 823 F.2d 1127 (7th Cir. 
1987)]. ... 


Accordingly, as the petition fails to show either that the market 
administrator’s interpretation of the order or that the order itself is not in 
accordance with law, it will be dismissed. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The ALJ concluded that the Administrator’s interpretation of the order is 
not arbitrary, capricious or unreasonable, and, therefore, that petitioner failed 
to show that the Market Administrator’s actions were not in accordance with 
law. Specifically, the ALJ stated in the portions of the initial decision omitted 
above (Initial Decision at 9-11): 


Therefore, as the administrator’s interpretation here is presumed to be 
proper, the burden is on petitioner to show that the administrator’s 
interpretation is arbitrary, capricious, or otherwise legally 
impermissible. Borden, Inc., AMA Docket No. 126-9 (Sept. 1987) [46 
Agric. Dec. 1315 (1987), appeal docketed, No. H-88-1863 (S.D. Tex. 
May 31, 1988)]. There is no such showing in this proceeding. On the 
contrary, the administrator read the relevant provisions in the order 
and came to what, on its face, is a reasonable and lawful interpretation. 


Although an argument can be made that the order could be 
interpreted in the manner petitioner urges, this does not render the 
administrator’s interpretation invalid. If the agency’s interpretation is 
reasonable, it is valid even though another interpretation is possible. 
Belco Petroleum v. Federal Energy Regulatory Comm’n, 589 F.2d 680 
(D.C. Cir. 1978). 
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It is not as clear as petitioner contends that the effect of the 
administrator’s interpretation is to "subsidize" the transportation of 
Class I milk. But even assuming, for argument’s sake, that it does have 
this effect, petitioner has failed to show that such an effect is not in 
accordance with law, although it does argue that the administrator’s 
interpretation has caused it to incur greater costs. This circumstance, 
however, standing alone is insufficient to show that the interpretation, 
based on a fair reading of the order, is arbitrary, capricious or 
unreasonable.° 


See Borden Inc., AMA Docket No. 126-9 (Sept. 1987) pp. 204-275 
[46 Agric. Dec. 1315 (1987), appeal docketed, No. H-88-1863 (S.D. Tex. 
May 31, 1988)], for discussion generally that a marketing order is not 
illegal just because the order could be more economically advantageous 
to handlers. 


Moreover, if the purpose of the petition is to challenge the order 
itself, rather than the interpretation, the petition is deficient in its 
challenge because it fails to plead the full statement of facts required 
in a section 8c(15)(A) proceeding that would show that the order is not 
in accordance with law. Cal-Almond, Inc., [46 Agric. Dec. 558 (1987)]. 
Mere assertions of illegality are not sufficient to have a provision of an 
order declared illegal. College Club Dairy, Inc., 15 Agric. Dec. 367, 373 
(1956). 


Respondent, in its Response to Petitioner’s Appeal, correctly explains that 
the Market Administrator was not interpreting the order, but, rather, was 
merely applying the terms of the order exactly as written. Respondent states 
(Response to Petitioner’s Appeal at 10-16): 


2. The Administrative Law Judge Correctly Concluded That The 
Market Administrator Properly Performed The Calculations 


Required By 7 C.F.R. § 1002.70(c) 


Petitioner’s other alleged claim (Petition, paragraph 9) is likewise 
unreviewable in this proceeding since it challenges the desirability of an 
Order provision, rather than its legality. Petitioner questions the 
calculations done in Schedule B of the Bulk Tank Unit Reports 
submitted with the Petition. In particular, it alleges that the calculation 
done in the eighth line of Schedule B (entitled, Pounds of Milk From 
Schedule A Code 09) should have been done separately for each Class 
of milk, in much the same manner as the calculations contained in the 
lines in Schedule B entitled Code 11 and Code 13. While petitioner 
phrases its objection as one of interpretation, it is nothing of the sort. 
Section 1002.70(c) of the Order (7 C.F.R. § 1002.70(c)) on its face 
requires the calculation to be done in exactly the manner it is done. 
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Section 1002.70(c) requires that "the quantity of pool milk received 
from dairy farmers" be the multiplicand. Since petitioner is a bulk tank 
unit, rather than a plant, the multiplier in 7 C.F.R. § 1002.70(c) is the 
“weighted average Column B differential computed pursuant to 


§ 1002.51(d) applicable to the unit." In section oe the 
weighted average differential is computed separately for Column B 


(Class 1) and Column C (Class 2) using the schedule in section 
1002.51(c). For the month, this computation is shown in Schedule C 
of any handler’s Bulk Tank Unit Report. But section 1002.70(c) 
mandates that only the “weighted average Column B differential" be the 
multiplier in the calculation on the eighth line of Schedule B.*_ The 
Bulk Tank Unit Reports submitted by petitioner show that the 


*The Column C (Class 2) weighted differential is used in several 
other calculations under the Order. For example, pursuant to 7 C.F.R. 
1002.70(a), both the Column B and Column C weighted differentials 
are separately subtracted from the minimum price for Class 1 and 
Class 2 respectively, in Schedule B Code 11 and 13 of the Bulk Tank 
Unit Report. In that calculation, section 1002.70(a) of the Order 
mandates that the "quantity of milk in each class" be multiplied by “the 
applicable class price" for each class “adjusted by the applicable 
differential" for each class. 


calculation was done exactly as mandated by the Order, with the total 
pounds of pool milk being multiplied by the weighted average Column 
B differential, usually .136, as determined in Schedule C on the basis 
of section 1002.51(c) and (d). Therefore, petitioner’s objection is 
clearly not one of interpretation. The marketing order can, and must, 
be enforced as written. In re Pet, Inc., supra; In re Associated Milk 
Producers, supra. From petitioner’s own documents, it is certain that 
section 1002.70(c) was indeed enforced as written. 


Petitioner does not challenge the statutory authority for section 
1002.70(c), nor make any claim that it was not properly promulgated 
and based on substantial evidence. At best, petitioner claims section 
1002.70(c) is not desirable. But questions of desirability or policy are 
not within the scope of a proceeding under 7 U.S.C. § 608c(15)(A). In 
re Borden, Inc., Southland Corp., and Camation Co., AMA Docket No. 
126-9, Decision of the Judicial Officer filed September 30, 1987 [46 
Agric. Dec. 1315 (1987), appeal docketed, No. H-88-1863 (S.D. Tex. 
May 31, 1988)]. Petitioner’s second challenge, therefore, also fails to 
state a claim that can be considered in this proceeding.‘ 


“During this course of the argument, petitioner also makes 
allegations that it is billed under section 1002.70(c) and that such billing 
effectively subsidizes the transportation of Class 1 milk. While such 
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allegations need not be reached in this proceeding since the Order 
provision is not challenged and has clearly been applied as written, it 
might be noted that section 1002.70 does not determine a handler’s 
billings. By its terms, this provision merely calculates net pool 
obligations at the base zone, a figure which is then used for the 
purpose of determining the uniform price (blend price) for the Order 
(7 C.F.R. § 1002.71(a)). Billing is accomplished in sections 1002.80- 
1002.90, which on their face contain many additions and subtractions 
which affect the basis of a handler’s obligation. 


The Administrative Law Judge correctly found that petitioner had 
not challenged the Order provision on a statutory, procedural, or 
evidentiary basis (Decision and Order, pages 6 and 11). However, 
despite the fact that section 1002.70(c) explicitly requires the Market 
Administrator to multiply all of the pool milk by only Column B of 
section 1002.51(d), the Judge considered the Market Administrator to 
be interpreting the Order when he so performed the multiplication. 
Judge Hunt then disposed of petitioner’s challenge by finding that 
petitioner, who bears the burden of proof, had failed to plead any 
matters showing that the Market Administrator’s interpretation was 
arbitrary, capricious or otherwise legally impermissible. While such a 
conclusion would be appropriate if there were an Order interpretation 
involved in this claim, it is erroneous since there was no interpretation 
in this proceeding. As explained above, the Order provision must be 
applied and enforced as written, by the Market Administrator. 


While this point may seem esoteric in the present proceeding in 
view of the ultimate result, it could be extremely important in future 
proceedings from a precedential standpoint. This reasoning leads down 
a path whereby an explicit requirement in an Order provision is to be 
judged as reasonable or unreasonable based on the facial appearance 
of the Order provision or even upon new evidence of arbitrariness that 
some handler might develop. Such a standard of review is contrary to 
a long line of authority that an Order provision must be judged only on 
the basis of its formal rulemaking record (See, In re Sequoia Orange 
Co., Inc., 41 Agric. Dec. 1511, 1521-1523 (1982)) [, order transferring 
case, No. 82-2510 (D.D.C. June 14, 1983), aff'd, No. CV F 83-269 (E.D. 
Cal. Dec. 21, 1983)]. 


In the instant proceeding, Judge Hunt began to analyze the purpose 
for, and intended effect of, section 1002.70(c) and appears to have 
assumed that section 1002.70(c) states a handler’s total ultimate 
obligation for the month to producers and the producer-settlement 
fund. As noted above (footnote 4), such an analysis is incorrect in that 
section 1002.70(c) is just a mid-step in a long series of calculations that 
lead to the payment provisions in_ sections 1002.80-1002.90. 
Furthermore, it is clear that when the handler submits his report with 
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the calculations in 1002.70, the blend price for the month has not yet 
been calculated by the Market Administrator (See, 7C.F.R. § 
1002.71(a)). Since the actual blend price has not been applied to any 
handler’s milk, the totals shown on the Bulk Tank Unit Reports 
pursuant to 7 C.F.R. § 1002.70 obviously cannot represent the handler’s 
ultimate obligation for the month. Thus, the danger of this type of 
reasoning is apparent. The actual purpose for, and effect of, section 
1002.70(c) can only be determined, in an appropriate case, through 
analyzing the formal rulemaking record for this provision and the other 
related provisions that lead to the payment provisions. 


In view of this circumstance, the Decision and Order of the 
Administrative Law Judge should be affirmed, with a modification to 
indicate that the Market Administrator strictly applied the Order 
provision, and did not interpret said provision, and that the Petition 
failed to properly challenge the Order provision on the basis of 
statutory authority or the rulemaking record. 


Petitioner’s current Appeal regarding this claim is identical word for 
word with its Petition, until the penultimate sentence. The Petition 
merely asked the Secretary to rule on the "propriety" of the calculations 
(Petition, paragraph 9). The Appeal states the charges are "improper" 
and advises "See, for e.g. Smyser v. Block, 760 F.2d 514 (3rd Cir. 1985), 
and Zuber v. Allen, 396 U.S. 168 (1969)" (Appeal, paragraph 13). 
Respondent cannot ken petitioner’s point in now merely alleging that 
the charges are "improper" and citing as an exemplar to two cases 
involving the invalidation of nearby differentials and surplus 
transportation credits for lack of statutory authority. If petitioner is 
now attempting to change its claim to one of lack of statutory authority, 
it is too late to first raise this issue on appeal. The Petition and the 
Decision and Order (pages 6 and 11) clearly indicate that this issue has 
not heretofore been raised, and, hence, has been waived. In any event, 
petitioner’s new references are too vague to properly raise any issue. 


In summary, regarding the second claim, petitioner has not 
challenged the statutory authority or the rulemaking record for 
section 1002.70(c). Since the provision was clearly applied by the 
Market Administrator exactly as written, petitioner has failed to state 
a claim that can be considered in this proceeding, and the Decision and 
Order of the Administrative Law Judge should be affirmed with 
appropriate modifications as explained above. 


For the foregoing reasons, the following Order should be issued. 
Order 


The petition is dismissed. 
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ANIMAL QUARANTINE AND RELATED LAWS 


In re: BASIL L. BURNS. 
A.Q. Docket No. 88-17. 
Decision and Order filed August 2, 1989. 


Interstate transport of cattle without permit. 


The Judicial Officer affirmed Chief Judge Palmer’s order assessing civil penalties of $600 against 
respondent for violations of the Act of February 2, 1903, as amended, and the regulations 
governing the interstate movement of cattle. Respondent’s cattle were not accompanied by the 
permit, as required, and were not "S" branded, as required. Although the violations were not 
intentional, intent is not an element of respondent's violations. The civil penalties assessed are 
modest considering the importance of the Brucellosis Eradication Program. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, and 
122), for violations of the Act and the regulations promulgated thereunder (9 
C.F.R. § 78.1 et seq.), governing the interstate movement of cattle. An initial 
Decision and Order was filed October 12, 1988, by Chief Administrative Law 
Judge Victor W. Palmer (ALJ) assessing civil penalties of $600. 

On November 10, 1988, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).' The case 
was referred to the Judicial Officer for decision on June 26, 1989. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case, 
except that the effective date of the order is changed in view of the appeal. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the interstate movement of cattle 
(9 C.F.R. Part 78), hereinafter referred to as the regulations, in accordance 
with the Rules of Practice in 9 C.F.R. § 70.1 et seg. and 7 C.F.R. § 1.130 et 
seq. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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This proceeding was instituted by a complaint filed on July 13, 1988, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that on or about 
August 14, 1986, respondent moved approximately twenty-four (24) brucellosis 
exposed cattle interstate from Hughes, Arkansas, to Memphis, Tennessee, in 
violation of section 78.8(a)(2) of the regulations (9 C.F.R. § 78.8(a)(2)) 
because the cattle were not accompanied by a VS Form 1-27 permit or "S" 
brand permit, as required. Also, the complaint alleged that on or about 
August 14, 1986, respondent moved approximately twenty-four (24) brucellosis 
exposed cattle interstate from Hughes, Arkansas, to Memphis, Tennessee, in 
violation of section 78.8(a)(3)(i) of the regulations (9 C.F.R. § 78.8(a)(3)(i)) 
because the cattle were not "S" branded before leaving the premises from 
which they were moved interstate, as required. 

On August 15, 1988, the respondent filed an Answer responding to and 
admitting the allegations contained in the complaint. The admission of the 
allegations contained in the complaint constitutes a waiver of hearing (7 
C.F.R. § 1.139). 

Accordingly, the material allegations in the complaint are adopted and set 
forth herein as the Findings of Fact, and this Decision is issued pursuant to 
section 1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. 
§ 1.139). 


Findings of Fact 


1. Basil L. Burns, respondent, is an individual whose address is Route 3, 
Box 112A, Steele, MO 63877. 

2. On or about August 14, 1986, the respondent moved approximately 
twenty-four (24) brucellosis exposed cattle interstate from Hughes, Arkansas, 
to Memphis, Tennessee, in violation of section 78.8(a)(2) of the regulations 
(9 C.F.R. § 78.8(a)(2)) because the cattle were not accompanied by a VS 
Form 1-27 permit or "S" brand permit, as required. 

3. On or about August 14, 1986, respondent moved approximately twenty- 
four (24) brucellosis exposed cattle interstate from Hughes, Arkansas, to 
Memphis, Tennessee, in violation of section 78.8(a)(3)(i) of the regulations (9 
C.F.R. § 78.8(a)(3)(i)) because the cattle were not "S" branded before leaving 
the premises from which they were moved interstate, as required. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated sections 78.8(a)(2) and 78.8(a)(3)(i) of the regulations 
(9 CER. §§ 78.8(a)(2) and 78.8(a)(3)(i)). 

Therefore, the following Order is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends on appeal that the civil penalties should be reduced 
because the violations were not intentional, but intent is not an element of 
respondent’s violation of the administrative regulations. The civil penalties 
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assessed here are modest considering the importance of the Brucellosis 
Eradication Program. As stated in In re Grady, 45 Agric. Dec. 66, 109 (1986): 


The brucellosis eradication program is important to the national 
welfare. To date, the program has cost in excess of $1 billion. It costs 
about $150 million [$63 million in 1987 (Tr. 8)] a year (Tr. 440). 


The Brucellosis Eradication Program is described in Jn re Petty, 43 Agric. 
Dec. 1406, 1409-10 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986), 
as follows: 


4. Brucellosis (also known as Bangs disease or undulant fever) is 
a contagious, infectious and communicable disease affecting livestock. 
It is transmittable to humans.‘ (Tr. 32, 95-96, 1056-59, 1160-64, 1177- 
80). The incubation period of the disease varies from about 10 days to 
a year, but does not generally exceed several months (Tr. 95, 1180). 


‘Brucellosis is "a disease of man of sudden or insidious onset and 
long duration characterized by great weakness, extreme exhaustion on 
slight effort, night sweats, chilliness, remittent fever, and generalized 
aches and pains and acquired through direct contact with infected 
animals or animal products or from the consumption of milk, dairy 


products, or meat from infected animals" (Webster’s Third New 
International Dictionary, Unabridged (1981), at 285). 


For many years, the Federal Government has maintained a vigorous 
and costly program directed to the control and eradication of this 
disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 Budget 
Explanatory Notes, USDA, vol. 2, at 8). To control the disease, some 
entire herds of cattle are destroyed, with some indemnification from 
the Federal Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). 
Because of the large economic impact of the cattle industry on the 
nation, the success of the Brucellosis Eradication Program is of 
national importance. 


In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States 
Department of Agriculture, regulates the interstate movement of cattle. 
9 CFR. Part 78 (1980). 


For the foregoing reasons, the following Order should be issued in this 
proceeding. 
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Order 


The respondent, Basil L. Burns, is hereby assessed a civil penalty of $600. 
This penalty shall be payable to the "Treasurer of the United States" by 
certified check or money order, and which shall be forwarded to the "United 
States Department of Agriculture, APHIS Field Servicing Office, Accounting 
Section, Butler Square West, Sth Floor, 100 North 6th Street, Minneapolis, 
Minnesota 55403", within 60 days after service of this Order. Respondent 
shall indicate on the certified check or money order that payment is in 
reference to A.Q. Docket No. 88-17. 


In re: G & G LIVESTOCK, LTD. 
A.Q. Docket No. 89-03. 
Order of Dismissal filed August 16, 1989. 


Patrice H. Harps, for Complainant. 
Jeffrey J. Goulder, for Respondent. 
Order issued by James W. Hunt, Administrative Law Judge. 


On August 7, 1989, complainant filed a motion to dismiss the complaint 
filed herein on October 19, 1988, on the ground that "pursuit of this matter 
is no longer deemed necessary." Respondent has filed no objections to this 
motion. 

Accordingly, for good cause shown, it is ordered that the complaint filed 
herein on October 19, 1988, be dismissed. 


In re: JAMES FLOYD "SHORTY" GILES. 
A.Q. Docket No. 89-68. 
Dismissal filed September 21, 1989. 


Christine M. O’Leary, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Victor W. Palmer, Chief, Administrative Law Judge. 


Food good cause and on the motion of complainant, the complaint is 
hereby dismissed with prejudice. 





ERNEST MENDEL, et al. 885 
48 Agric. Dec. 885 


In re: ERNEST MENDEL, d/b/a REDFIELD FARMS, INC.; HUGH 
MCGOVERN, d/b/a MCGOVERN FARMS, INC., PHILLIP ZIMMERMAN, 
d/b/a C. P. ZIMMERMAN and SONS, INC.; and DONALD HARTWELL, 
d/b/a DON HARTWELL TRUCKING. 

A.Q. Docket No. 88-14. 

Decision and Order filed October 19, 1989. 


Interstate transport of cattle without certificate - Agency - Alter ego. 


Christine M. O’Leary, for Complainant. 
Thomas Stark III, for Respondents. 
Decision and Order issued by Victor W. Palmer, Chief, Administrative Law Judge. 


Preliminary Statement 


This is an administrative proceeding in which the assessment of a civil 
penalty is sought against Ernest Mendel, d/b/a Redfield Farms, Inc., the 
remaining respondent, for violations of the Act of February 2, 1903, as 
amended (21 U.S.C. §§ 111 and 120) and regulations promulgated thereunder 
(9 C.F.R. § 71.18 and 78.1 et seq.). This proceeding was instituted by a 
complaint filed on June 21, 1988, by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agriculture. 
Mr. Mendel filed an answer on July 18, 1988, in which he denied violating the 
Act or the regulations. 

The complaint alleged that on or about September 9, 1987, Mr. Mendel 
moved interstate from Milford, New Hampshire, to Amelia, Virginia, 
approximately twenty (20) cattle in violation of 9 C.F.R. § 71.18(a)(1)(iii), 
because the cattle were not individually identified by required eartags; and in 
violation of 9 C.F.R. § 78.9(a)(3)(iii), because the cattle were not accompanied 
by a required certificate. In the answer filed for Mr. Mendel, he admitted 
that Redfield Farms purchased a herd of dairy cattle on or about September 
9, 1987; that the cattle moved from Milford, New Hampshire, to Amelia, 
Virginia; that some of the cattle were missing eartags when delivered; and that 
the cattle were not accompanied by a certificate. However, the answer stated 
that neither Redfield Farms nor Mendel controlled or had any responsibility 
for the movement of the cattle in interstate commerce. In short, the answer 
alleged it was the seller’s sole responsibility to ship the cattle to Redfield 
Farms and to comply with all laws and regulations pertaining to their 
movement in interstate commerce. 

An oral hearing on this matter was held before me in Richmond, Virginia, 
on June 20, 1989. Complainant was represented by Christine M. O’Leary, 
Office of the General Counsel, United States Department of Agriculture, 
Washington, D.C. 20250. Respondent was represented by Thomas Stark, III, 
Stark and Southall, P. O. Box 78, Amelia, Virginia 23002. Briefing was 
completed on September 8, 1989. 
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Findings of Fact 


1. Respondent Ernest Mendel is an individual whose mailing address is 
13622 Northrich Drive, Midlothian, Virginia 23112. 

2. Respondent Ernest Mendel holds the office of Treasurer with Redfield 
Farms, Inc., which has a mailing address of Route 3, Box 20-H, Amelia, 
Virginia 23002. 

3. Respondent Ernest Mendel, on behalf of Redfield Farms, Inc., travelled 
to Milford, New Hampshire, in early September 1987, to examine a herd of 
dairy cattle from the Curtis Farm which Hugh McGovern offered for sale. No 
bargain was made at that time and Mr. Mendel returned to Virginia. 

4. After his return to Virginia, Respondent Ernest Mendel, on behalf of 
Redfield Farms, Inc., negotiated and reached an agreement for the purchase 
of approximately seventy-five (75) head of the Curtis Farm dairy cattle from 
Hugh McGovern. 

5. Respondent Ernest Mendel personally contacted two truckers, Phillip 
Zimmerman and Donald Hartwell, to transport the cattle from Milford, New 
Hampshire, to Amelia, Virginia. 

6. Respondent Ernest Mendel instructed Phillip Zimmerman and Donald 
Hartwell to deliver healthy cattle and to deliver a health certificate. 

7. The seventy-five (75) head of cattle were transported from New 
Hampshire to Virginia on September 9, 1987; and (a) none of the cattle were 
accompanied by a certificate stating that they originated in a Class Free State; 
and moreover (b) twenty (20) of the cattle over twenty four months of age, 
were not identified by Animal and Plant Health Inspection Service - approved 
eartags or backtags. 

8. The regulations found in 9 C.F.R. Part 78 are an integral and 
significant part of Federal and State cooperative efforts to control and 
eradicate brucellosis, an infectious, contagious, and communicable disease of 
cattle which may also threaten human health. 

9. The State of New Hampshire is designated as a "Class Free State" in 
9 C.F.R. § 78.20(b). 


Pertinent Provisions of the Act and the Regulations 


21 U.S.C. § 122 provides: 


Any person, company, or corporation knowingly violating the provisions of 
this Act or the order or regulations made in pursuance thereof shall be guilty 
of a misdemeanor, and on conviction shall be punished by a fine of not less 
than one hundred dollars nor more than five thousand dollars, or by 
imprisonment of not more than one year, or by both such fine and 
imprisonment. Any person, company, or corporation violating such provisions, 
orders, or regulations may be assessed a civil penalty by the Secretary of 
Agriculture of not more than one thousand dollars. The Secretary may issue 
an order assessing such civil penalty only after notice and an opportunity for 
an agency hearing on the record. Such order shall be treated as a final order 
reviewable under Chapter 158 of Title 28, United States Code [28 U.S.C. §§ 
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2341 et seq.]. The validity of such order may not be reviewed in an action to 
collect such civil penalty. 


9 CF 71.18 provi in relevan : 


(a) No cattle 2 years of age or over, except steers and spayed heifers 
.. . Shall be moved in interstate commerce other than in accordance with the 
requirements of this section. Any movement in interstate commerce of any 
cattle shall also comply with the other applicable provisions in this part and 
other parts of this subchapter. 


(1) When permitted under such other provisions, cattle subject to this 
section: 


(i) May be moved in interstate commerce from any point to any 
destination, if such cattle, when moved in interstate commerce, are 
identified by a Department-approved backtag affixed a few inches from 
the midline and just behind the shoulder of the animal, or by such 
other means approved by the Deputy Administrator, Veterinary 
Services, upon request in specific cases ... .; or 


oe he oie oie eo i 


(iii) May be moved in interstate commerce for any purpose other 
than slaughter if such cattle, when moved in interstate commerce, are 
identified by Animal and Plant Health Inspection Service-approved 
eartags in lieu of backtags. .. . 


oe ie ie oie oe oe oe oe oe a oe 


(3) | Each person who ships, transports, or otherwise causes the cattle to 
be moved in interstate commerce is responsible for the identification of the 
cattle as required by this section. 


9 C.F.R. § 78.1 provides: 


ae a 


Moved. Shipped, transported, delivered, or received for movement, or 
otherwise aided, induced or caused to be moved. 


9 C.F.R. § 78.9 provides, in relevant part: 


. . . Test-eligible cattle which are not brucellosis exposed and are from 
herds not known to be affected may be moved interstate only in accordance 
with § 78.10 and as follows: 
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(a) Class Free States/areas. Test-eligible cattle which originate 
in Class Free States or areas, are not brucellosis exposed, and are from 


a herd not known to be affected may be moved interstate from Class 
Free States or areas only as specified below: 
(1) Movement torecognized slaughtering establishments. 
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(2) Movement to quarantined feedlots. 
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(3) | Movement other than in accordance with paragraphs 
(a)(1) and (2) of this section. Such cattle may be moved 
interstate other than in accordance with paragraphs (b)(1) and 
(2) of this section only if: 


oe he he ee he ae oe oe eo oe oo 


(iii) Such cattle are moved interstate accompanied by 
a certificate which states, in addition to the items 
specified in § 78.1, that the cattle originated in a Class 
Free State or area. 


9 C.F.R. § 78.41(a) classifies the following states as Class Free: 


(a) Class Free-Alaska, Arizona (those portions of Mohave and 
Coconino Counties north of Grand Canyon), Connecticut, Delaware, Hawaii, 
Maine, Maryland, Massachusetts, Michigan, Minnesota, Montana, New 
Hampshire, New Jersey, New York, North Carolina, North Dakota, Ohio, 
Pennsylvania, Rhode Island, South Carolina, Utah, Vermont, Virgin Islands, 
West Virginia, Wisconsin and Wyoming. 


Conclusions 


1. On or about September 9, 1987, respondent Ernest Mendel caused and 
was responsible for the interstate movement from Milford, New Hampshire, 
to Amelia, Virginia, of approximately seventy-five (75) cattle in violation of 9 
C.F.R. § 78.9(a)(3)(iii) because they were not accompanied by a certificate 
stating they originated in a Class Free State. 

2. On or about September 9, 1987, respondent Ernest Mendel caused and 
was responsible for the interstate movement from Milford, New Hampshire, 
to Amelia, Virginia, of approximately twenty (20) cattle, over twenty-four 
months of age, in violation of 9 C.F.R. § 71.18 because they were not 
identified by requisite eartags or backtags. 

3. A civil penalty should be assessed against respondent Ernest Mendel 
for violating the Act and the regulations. 
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4. The appropriate sanction for these violations is the assessment of a civil 
penalty against respondent Ernest Mendel in the amount of $1,000.00. 


Discussion 


Mr. Mendel admits purchasing cattle for shipment interstate from a “Class 
Free State". He admits that he personally engaged the two New England 
truckers who transported the cattle to Virginia for Redfield Farms. He 
admits he paid them for Redfield Farms. He testified that he typically 
instructed truckers in these circumstances, "to have the proper interstate 
papers with them; and not to overcrowd the animals for safety of the animals, 
truck and overload." Mr. Mendel and Redfield could have avoided the legal 
consequences of the truckers’ failure to assure the cattle had necessary eartags 
and certificates under applicable USDA regulations before transporting them 
interstate, by requiring the seller to undertake the hauling obligation. 

Instead, Mr. Mendel employed the truckers who moved the cattle out of 
New Hampshire, and thereby assumed the responsibility for assuring that the 
shipment complied with USDA interstate shipment requirements. True, the 
truckers were independent contractors and not employees of respondent. But 
an independent contractor accepting directions from a principal can act as an 
agent whose actions bind the principal. See Restatement 2nd of Agency 
(1958). That is the case here. The Department must obtain compliance from 
those persons who assume the actual control over the interstate transportation 
of cattle, for the regulations to have meaning and eventually achieve the goal 
of eradicating the disease of brucellosis. 

For whatever business reason, though it may have been based on a lack of 
understanding of its legal consequences, Mendel elected to take dominion over 
the cattle and their transportation from New England. He thereby assumed 
the principal responsibility and the consequent legal duty of assuring that 
there was full compliance with USDA’s regulations before the cattle were 
moved interstate. 

Mr. Mendel has argued that it is not appropriate to make him the object 
of the order that is entered. However, the evidence makes it clear that 
Redfield Farms, Inc. is Ernest Mendel’s business. When he left New York 
and relocated in Virgina, he chose for business reasons to place ownership of 
the new corporation’s stock with his wife and son. However, Ernest Mendel 
still is the person who runs the business, albeit with assistance from his son. 
The corporation is indeed Ernest Mendel’s alter ego and he should therefore 
be made personally subject to the order that is issued. See Sebastopal Meat 
Co. v. Secretary of Agriculture, 440 F.2d 983, 983-86 (9th Cir. 1971); and 
Bruhn’s Freezer Meats vy. USDA, 435 F.2d 1332, 1342-43 (8th Cir. 1971). 

Inasmuch as two regulations were violated, a civil penalty of $1,000.00 
($500 per violation) is appropriate and needed to deter others and achieve 
compliance with the Act and the regulations. 
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Order 


Respondent Ernest Mendel is assessed a civil penalty of $1,000.00. The 
respondent shall send a certified check or money order for $1,000.00, payable 
to the “Treasurer of the United States", to the U.S. Department of 
Agriculture, APHIS Field Servicing Office, Accounting Section, Butler Square 
West, 5th Floor, 100 North Sixth Street, Minneapolis, Minnesota 55403, within 
thirty (30) days from the effective date of this order. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to Docket No. 88-14. 

Pursuant to the Rules of Practice, this Order will become final and 
effective without further proceedings, 35 days after service hereof upon 
respondent unless appealed to the Judicial Officer within 30 days after service 
upon respondent, as provided in section 1.145 of the Rules of Practice (7 
CFR. § 1.145). 

[This Decision and Order became final November 30, 1989.-Editor] 


In re: EVERETT C. GAINES. 
A.Q. Docket. No. 89-70. 
Dismissal of Complaint filed December 21, 1989. 


Kathleen Reiley, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Victor W. Palmer, Chief; Administrative Law Judge. 


For good cause shown, the complaint filed in this proceeding is dismissed. 


In re: RICHARD BOWERSOCK and JEANIE BOWERSOCK. 
A.Q. Docket No. 89-71. 
Dismissal cf Complaint filed December 21, 1989. 


Kathleen Reiley, for Complainant. 
Respondents, Pro se. 


Dismissal issued by Victor W. Palmer, Chief; Administrative Law Judge. 


For good cause shown, the complaint filed in this proceeding is dismissed. 
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In re: KEVIN HENNING. 
A.Q. Docket No. 89-74. 
Dismissal of Complaint filed December 21, 1989. 


Kathleen Reiley, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Victor W. Palmer, Chief, Administrative Law Judge. 


For good cause shown, the complaint filed in this proceeding is dismissed. 
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In re: DAVID SABO, d/b/a SABO CHIMPS. 
AWA Docket No. 370. 
Supplemental Order filed July 7, 1989. 


Robert A. Ertman for Complainant. 
Robert D. Trotta, for Respondent. 
Supplemental Order issued by James W. Hunt, Administrative Law Judge. 


Upon the motion of complainant, the Animal and Plant Health Inspection 
Service, the suspension of respondent’s license as a dealer under the Animal 
Welfare Act, as amended, contained in the Order issued in this case on March 
15, 1988, is hereby terminated. 

This Order shall be effective upon issuance. Copies shall be served upon 
the parties. 


In re: JAMES W. HICKEY, d/b/a S&S FARMS, and S.S. FARMS, INC. 
AWA Docket No. 369. 
Removal of Stay Order filed October 26, 1989. 


Donald A. Tracy, for Complainant. 
Roger H. Reid, for Respondents. 
Removal of Stay Order issued by Donald A. Campbell, Judicial Officer. 


The stay order previously issued in this proceeding is hereby lifted. 

The license suspension provisions of the order issued May 27, 1988, shall 
become effective on the 30th day after service of this order on respondent. 

The civil penalty imposed by the order of May 27, 1988, shall be paid 
within 180 days after the date of service of this order on respondent. 
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HORSE PROTECTION ACT 


In re: CLAUDE B. DELASHMIT, SHARON JEFFERIES TERRY, and CARL 
G. CLARK. 

HPA Docket No. 88-47. 

Order filed November 20, 1989. 


Robert A. Ertman, for Complainant. 
Respondents, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


Upon the motion of complainant and for good cause shown, the complaint 
is dismissed as to respondent Carl G. Clark. 
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In re: ANTONIO PINA. 
P.Q. Docket No. 88-35. 
Order of Dismissal filed November 2, 1989. 


Andrew W. Baker, for Complainant. 
Respondent, Pro se. 
Order issued by Paul Kane, Administrative Law Judge. 


The complaint in this matter is hereby dismissed, with prejudice, pursuant 
to the motion filed by complainant’s counsel on October 31, 1989. 


In re: NAVICANA. 
P.Q. Docket No. 89-43. 
Order of Dismissal filed November 2, 1989. 


Christine M. O’Leary, for Complainant. 
Respondent, Pro se. 
Order issued by Paul Kane, Administrative Law Judge. 


The complaint in this matter is hereby dismissed, with prejudice, pursuant 


to the motion filed by complainant’s counsel on October 31, 1989. 


In re: ANTILLES SHIPPING, INC. 
P.Q. Docket No. 89-7. 
Dismissal of Complaint filed November 22, 1989. 


Joseph P. Pembroke, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Victor W. Palmer, Chief, Administrative Law Judge. 


Upon consideration of complainant’s motion to dismiss and for good cause 
shown, the complaint in this proceeding is hereby dismissed. 
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In re: INTERNACIONAL TROPICAL FOODS, INC. 

P.Q. Docket No. 88-26. 

Order Adopting Proposed Decision and Decision and Order filed November 
7, 1989. 


Christine M. O’Leary, for Complainant. 
Respondent, Pro se. 
Order issued by Paul Kane, Administrative Law Judge. 


On November 28, 1988, complaint counsel moved for the entry of a 
Decision and Order herein. Counsel’s motion was mailed to respondent on 
December 15, 1988. Respondent did not reply within the time period 
specified by the Department’s Rules of Practice (7 C.F.R. § 1.143). 

Thereafter, by order of September 20, 1989, complaint counsel was given 
leave to file an Amended Complaint, which was issued on September 20, 1989, 
and served on respondent on October 3, 1989. 

Respondent did not file an answer, thereby admitting all of the allegations 
of the Amended Complaint. 

Accordingly, for reasons expressed by counsel’s motion, and pursuant to 
7 C.F.R. § 1.136, the Proposed Decision and Order shall be entered. 


Order 


Respondent, Internacional Tropical Foods, Inc., is hereby assessed a civil 
penalty of three hundred seventy-five dollars ($375.00) which shall be made 
payable to the "Treasurer of the United States" by a certified check or money 
order, and shall be forwarded to the U.S. Department of Agriculture, Animal 
and Plant Health Inspection Service, Field Servicing Office, Accounting 
Section, Butler Square West, Sth Floor, 100 North Sixth Street, Minneapolis, 
Minnesota 55403, within thirty (30) days from the effective date of this order. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 

[This Decision and Order became final December 19, 1989.-Editor] 





VETERINARY ACCREDITATION 


In re: L. P. FEUERSTEIN, D.V.M. 
V.A. Docket No. 88-2. 
Order Dismissing Appeal filed December 19, 1989. 


Interlocutory appeal. 


The Judicial Officer on December 19, 1989 (2 pages), the Judicial Officer dismissed an 
interlocutory appeal from a ruling by Administrative Law Judge Edwin S. Bernstein (ALJ) 
(which denied respondent’s motion to dismiss) on the ground that interlocutory appeals are not 
permitted under the rules of practice. 


Joseph P. Pembroke, for Complainant. 
Terrence R. Spaeth and Terry L. Moore, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


On October 24, 1989, Administrative Law Judge Edwin S. Bernstein (ALJ) 
denied respondent’s motion to dismiss this administrative proceeding brought 
under the regulations governing the Accreditation of Veterinarians and 
Suspension or Revocation of Such Accreditation (9 C.F.R. § 160.1 et seq.). 
On December 5, 1989, respondent appealed the ALJ’s order to the Judicial 
Officer, to whom final administrative authority to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 
2.35). 

Respondent’s appeal should be dismissed because the rules of practice do 
not permit interlocutory appeals. The rules of practice provide for an appeal 
to the Judicial Officer by a party only from the "decision" of the 
Administrative Law Judge (7 C.F.R. § 1.145(a)), and the term decision is 
defined as the "Judge’s initial decision made in accordance with the provisions 
of 5 U.S.C. 556 and 557" (7 C.F.R. § 1.132(h)). Upon appealing the Judge’s 
initial decision, the party may raise issues with respect to "any ruling by the 
Judge or any alleged deprivation of rights" (7 C.F.R. § 1.145(a)), but no 
interlocutory appeal is provided for in the rules of practice (id.). See In re 
LeaVell, 40 Agric. Dec. 783 (1980). 

However, even if respondent’s appeal could be considered at this time, it 
would be denied for the reasons set forth by the ALJ in his order denying 
respondent’s motion to dismiss. 

For the foregoing reasons, the following order should be issued. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
$§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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Order 


Respondent’s interlocutory appeal is dismissed. 





DEFAULT DECISIONS 


ANIMAL QUARANTINE AND RELATED LAWS 


In re: WILLIAM T. HAYES, JR. 
A.Q. Docket No. 88-20. 
Decision and Order filed October 14, 1988. 


Interstate transport of cattle without certificate - Failure to file answer. 


Christine M. O’Leary, Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (Act) for a violation of the 
regulations issued under the Act that govern the interstate movement of cattle 
because of brucellosis (9 C.F.R. § 78.11 et seq.), hereinafter referred to as the 
regulations. 

The proceeding was instituted by a complaint filed on July 28, 1988, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that on or about 
March 14, 1986, respondent moved approximately twenty-two (22) cattle, over 
twenty-four months of age, interstate from Centre, Alabama, to Bossier City, 
Louisiana, in violation of section 78.9(c)(3)(ii) of the regulations (9 C.F.R. § 
78.9(c)(3)(ii)), because the cattle were not accompanied by a certificate, as 
required. Furthermore, the complaint alleged that on or about March 14, 
1986, respondent moved approximately twenty-two (22) cattle, over twenty- 
four months of age, interstate from Centre, Alabama, to Bossier City, 
Louisiana, in violation of section 78.9(c)(3)(ii) of the regulations (9 C.F.R. § 
78.9(c)(3)(ii)), because the cattle were not accompanied by a permit for entry 
as required. 

Respondent failed to file a response to the complaint within the time 
provided by section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)). 
In accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), such failure to deny or otherwise respond to an allegation in the 
complaint is deemed, for purposes of this proceeding, an admission of said 
allegation. 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the complaint, and, therefore, respondent 
has waived his right to a hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). This Default Decision and Order, therefore, is 
issued pursuant to sections 1.136 and 1.139 of the Rules of Practice (7 C.F.R. 
§§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 
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Findings of Fact 


1. Respondent, William T, Hayes, Jr., is an individual whose mailing 
address is Route 1, Box 78, Homer, Louisiana 71040. 

2. On or about March 14, 1986, respondent moved approximately twenty- 
two (22) cattle, over twenty-four months of age, interstate from Centre, 
Alabama, to Bossier City, Louisiana, in violation of section 78.9(c)(3)(ii) of 
the regulations (9 C.F.R. § 78.9(c)(3)(ii)), because the cattle were not 
accompanied by a certificate, as required. 

3. On or about March 14, 1986, respondent moved approximately twenty- 
two (22) cattle, over twenty-four months of age, interstate from Centre, 
Alabama, to Bossier City, Louisiana, in violation of section 78.9(c)(3)(ii) of 
the regulations (9 C.F.R. § 78.9(c)(3)(ii), because the cattle were not 
accompanied by a permit for entry, as required. 


Conclusion 


By reason of the facts in the finding of fact set forth above, the respondent 
ha violated the Act and § 78.9(c)(3)(ii) of the regulations promulgated 
thereunder (9 C.F.R. § 78.9(c)(3)(ii)). Therefore, the following Order is 
issued. 


Order 


Respondent, William T. Hayes, Jr., is hereby assessed a civil penalty of five 
hundred dollars ($500.00) which shall be payable to the "Treasurer of the 
United States" by a certified check or money order, and which shall be 
forwarded to the U.S. Department of Agriculture, APHIS Field Servicing 
Office, Accounting Section, Butler Square West, Sth Floor, 100 North Sixth 
Street, Minneapolis, Minnesota 55403, within thirty (30) days from the 
effective date of this Order. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final January 23, 1989.-Editor] 
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In re: JAMES EUGENE CASSIDY and RICCI ROY BADGLEY. 
A.Q. Docket No. 322. 
Decision and Order as to James Eugene Cassidy filed May 17, 1989. 


Failure to file an answer - Improper importation of horses. 


Cynthia Koch, for Complainant. 
Asa Hutchinson, for Respondents. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Act of February 2, 1903, as 
amended (Act) (21 U.S.C. §§ 111 and 120) by an Amended Complaint issued 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The Amended Complaint alleged 
that respondents violated Part 92 of the regulations issued under the Act (9 
C.F.R. Part 92). A copy of the Amended Complaint and the Rules of Practice 
governing proceedings under the Act were served by certified mail on 
Respondent James Eugene Cassidy by the Hearing Clerk on September 26, 
1988. On September 14, 1988, the Hearing Clerk mailed the Amended 
Complaint and the Rules of Practice by certified mail to Respondent Ricci 
Roy Badgley at his last known address. The Amended Complaint and Rules 
of Practice were returned undelivered on September 26, 1988, marked 
“Attempted Not Known." The Hearing Clerk also mailed the Amended 
Complaint by regular mail to Respondent Badgley at the same address on 
September 14, 1988. It was returned on November 15, 1988, marked 
“Attempted Not Known." 

Respondents were informed in the Amended Complaint and in the letter 
of service that an answer should be filed with the Hearing Clerk within twenty 
(20) days after receipt of the Amended Complaint, that failure to deny, 
otherwise respond or plead specifically to any allegation in the Amended 
Complaint would constitute an admission of such allegation, and that failure 
to file an answer within the prescribed time would constitute an admission of 
the allegations in the Amended Complaint and waiver of hearing. The letter 
of service also advised respondents that failure to request an oral hearing 
within the time for filing an answer would constitute a waiver of an oral 
hearing. Respondents failed to respond to allegations in the Amended 
Complaint and failed to request an oral hearing in a timely manner. 
Respondent Cassidy filed a Motion to Dismiss the Amended Complaint on 
November 29, 1988. 

Respondent’s failure to file an answer within the time prescribed by section 
1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis 
for a hearing exists, the material allegations of fact in the Amended Complaint 
are adopted and set forth as the Findings of Fact. 
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Findings of Fact 


1. James Eugene Cassidy, herein referred to as respondent, is an 
individual whose mailing address is c/o Doris Cassidy, 7510 Oxford, Fort 
Smith, Arkansas 72903. 

2. Ricci Roy Badgley, herein referred to as respondent, is an individual 
whose address is P.O. Box 93, Big Bend National Park, Texas 79834. 

3. On or about May 27, 1985, the respondents moved three (3) horses 
from Boquillas, Coahuila, Mexico, into the United States in violation of 
sections 92.2, 92.8(a) and 92.39 of the regulations [9 C.F.R. §§ 92.2, 92.8(a) 
and 92.39], because the horses did not enter the United States at a designated 
port of entry, as required. 

4. On or about May 27, 1985, the respondents moved three (3) horses 
from Boquillas, Coahuila, Mexico, into the United States in violation of 
sections 92.2 and 92.31(b) of the regulations [9 C.F.R. §§ 92.2 and 92.31(b)], 
because the respondents did not deliver to the veterinary inspector at the port 
of entry an application for inspection, as required. 

5. On or about May 27, 1985, the respondents moved three (3) horses 
from Boquillas, Coahuila, Mexico, into the United States in violation of 
sections 92.2, 92.7 and 92.32 of the regulations [9 C.F.R. §§ 92.2, 92.7 and 
92.32], because the respondents did not deliver two (2) copies of a declaration 
of import to the collector of customs at the port of entry, as required. 

6. On or about May 27, 1985, the respondents moved three (3) horses 
from Boquillas, Coahuila, Mexico, into the United States in violation of 
sections 92.2, 92.11(d), 92.33 and 92.39 of the regulations [9 C.F.R. §§ 92.2, 
92.11(d), 92.33 and 92.39], because the horses were brought into the United 
States without having been inspected, as required. 

7. On or about May 27, 1985, the respondents moved three (3) horses 
from Boquillas, Coahuila, Mexico, into the United States in violation of 
sections 92.2, 92.17 and 92.39 of the regulations [9 C.F.R. §§ 92.2, 92.17 and 
92.39] because the horses were brought into the United States without being 
accompanied by a certificate, as required. 

8. On or about May 27, 1985, the respondents moved three (3) horses 
from Boquillas, Coahuila, Mexico, into the United States in violation of 
sections 92.2, 92.11(d), 92.34 and 92.39 of the regulations [9 C.F.R. §§ 92.2, 
92.11(d), 92.34 and 92.39], because the horses were brought into the United 
States without having remained in quarantine until negative results of the port 
of entry tests were obtained, as required. 


Conclusion 


Respondents have failed to respond in the required manner to the 
allegations of the Amended Complaint. By reason of the Findings of Fact set 
forth above, respondents have violated the Act and the regulations issued 
under the Act. Therefore, the following Order is issued. 
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Order 


Respondents James Eugene Cassidy and Ricci Roy Badgley are hereby 
assessed a civil penalty of one thousand eight hundred dollars ($1,800.00) 
each, which shall be payable to the "Treasurer of the United States," by 
certified check or money order, and which shall be sent to "USDA, APHIS 
Field Servicing Office, Accounting Section, Butler Square West, Sth Floor, 100 
North 6th Street,Minneapolis, Minnesota 55403," within thirty (30) days from 
the effective date of this Order. Respondents shall indicate on the certified 
check or money order that payment is in reference to A.Q. Docket No. 322. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Default Decision and Order upon respondents unless respondents appeal to 
the Judicial Officer pursuant to section 1.145 of the Rules of Practice 
applicable to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final July 4, 1989.-Editor] 


In re: BERT SMITH III. 
A.Q. Docket No. 89-01. 
Decision and Order filed September 19, 1989. 


Interstate transport of cattle without certificate - Failure to file answer. 


Sheila H. Novak, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief; Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (Act) for a violation of the 
regulations issued under the Act that govern the interstate movement of cattle 
because of brucellosis (9 C.F.R. § 78.9 et seq.), hereinafter referred to as the 
regulations. 

The proceeding was instituted by an amended complaint filed on June 1, 
1989, by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The amended complaint alleged 
that on or about August 16, 1987, the respondent moved interstate 
approximately twenty-one (21) test eligible cattle from Tennessee to Missouri 
in violation of section 78.9(b)(3)(ii) of the regulations (9 C.F.R. § 
78.9(b)(3)(ii)) because the cattle were not accompanied interstate by a 
certificate, as required and that on or about January 15, 1989, the respondent 
moved interstate at least four test eligible cattle from Tennessee to Texas in 
violation of section 78.9(b)(3)(ii) of the regulations (9 C.F.R. § 78.9(b)(3)(ii)) 
because the cattle were not accompanied interstate by a certificate, as 
required. 

The amended complaint was served upon respondent by certified mail on 
June 16, 1989, in accordance with section 1.147 of the Rules of Practice (7 
C.F.R. § 1.147). Respondent failed to file a response to the amended 
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complaint within the time provided by section 1.136(c) of the Rules of Practice 
(7 C.F.R. § 1.136(c)). In accordance with section 1.136(c) of the Rules of 
Practice (7 C.F.R. §1.136(c)), such failure to deny or otherwise respond to an 
allegation in the complaint is deemed, for purposes of this proceeding, an 
admission of said allegation. 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the amended complaint, and, therefore, 
respondent has waived his right to a hearing pursuant to section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). This Default Decision and Order, 
therefore, is issued pursuant to sections 1.136 and 1.139 of the Rules of 
Practice (7 C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the amended complaint, which 
respondent is deemed to have admitted, are adopted and set forth herein as 
the findings of fact. 


Findings of Fact 


1. Respondent, Bert Smith III, is an individual whose mailing address is 
Box 729, Church Hill, Tennessee 37642. 

2. On or about August 16, 1987, respondent moved interstate 
approximately twenty-one (21) test eligible cattle from Tennessee to Missouri 
in violation of section 78.9(b)(3)(ii) of the regulations (9 C.F.R. § 
78.9(b)(3)(ii)), because the cattle were not accompanied interstate by a 
certificate, as required. 

3. On or about January 15, 1989, the respondent moved interstate at least 
four test eligible cattle from Tennessee to Texas in violation of section 
78.9(b)(3)(ii) of the regulations (9 C.F.R. § 78.9(b)(3)(ii)) because the cattle 
were not accompanied interstate by a certificate, as required. 


Conclusion 


By reason of the facts in the findings of fact set forth above, the 
respondent has violated the Act and section 78.9(b)(3(ii) of the regulations 
promulgated thereunder (9 C.F.R. § 78.9(b)(3)(ii)). Therefore, the following 
Order is issued. 


Order 


Respondent, Bert Smith III, is hereby assessed a civil penalty of two 
thousand dollars ($2,000.00) which shall be payable to the "Treasurer of the 
United States" by a certified check or money order, and which shall be 
forwarded to the U.S. Department of Agriculture, APHIS Field Servicing 
Office, Accounting Section, Butler Square West, 5th Floor, 100 North Sixth 
Street, Minneapolis, Minnesota 55403, within thirty (30) days from the 
effective date of this Order. Respondent shall indicate on the certified check 
or money order that payment is in reference to A.Q. Docket No. 89-01. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
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and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final November 4, 1989.-Editor] 
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HORSE PROTECTION ACT 


In re: JERRY STANLEY. 
HPA Docket No. 88-39. 
Decision and Order filed April 21, 1989. 


Failure to file answer - Showing sore horse. 


Robert A. Ertman, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. § 1821 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent violated the Act. 

Respondent’s failure to file an answer within the time specified in the 
complaint constitutes an admission of all the material facts alleged in the 
complaint and a waiver of hearing (7 C.F.R. §§ 1.136(a) and 1.139). 
Therefore, this Decision and Order is entered according to the Rules of 
Practice. 


Findings of Fact 


1. Jerry Stanley, hereinafter referred to as respondent, is an individual 
whose mailing address is Route 2, Cordova, Alabama 35550. 

2. At all times material herein, respondent was the owner and trainer of 
"Beau’s Memory Maker" and entered for the purpose of showing that horse 
as Entry No. 158, Class No. 30, on September 13, 1986, at the Alabama 
Jubilee Charity Horse Show at Decatur, Alabama. 

3. On September 13, 1986, respondent, in violation of section 5(2)(B) of 
the Act (15 U.S.C. § 1824(2)(B)), entered for the purpose of showing or 
exhibiting the horse known as "Beau’s Memory Maker" as Entry No. 158, in 
Class No. 30, at the Alabama Jubilee Charity Horse Show at Decatur, 
Alabama, while that horse was sore. 


Conclusions 
By reason of the findings of fact set forth above, respondent violated 
section 5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)). The violation set forth 
herein warrants the sanction authorized under section 6(b) of the Act (15 


U.S.C. § 1825(b)) and set forth in the following Order. 


Order 


1. Respondent is assessed a civil penalty of $2,000, which shall be paid by 
certified check or money order payable to the Treasurer of the United States 
and forwarded to Robert A. Ertman, Room 2014-South Building, Office of 
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General Counsel, United States Department of Agriculture, Washington, D.C. 
20250-1400, within thirty days from the date this Order becomes effective. 

2. Respondent is disqualified for one year from showing, exhibiting, or 
entering any horse, directly or indirectly through any agent, employee, or 
other device, and from judging, managing or otherwise participating in any 
horse show, horse exhibition, or horse sale or auction. 

Copies of this Decision and Order shall be served upon the parties. 

The Order shall become effective 35 days after service upon the 
respondent, unless an appeal is filed pursuant to the Rules of Practice (7 
C.F.R. § 1.145). 

[This Decision and Order became final August 16, 1989.-Editor] 


In re: MARY C. BAIRD and ROLLIE BEARD. 
HPA Docket No. 88-29. 
Decision and Order filed July 14, 1989. 


Showing sore horse. 


Robert A. Ertman, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is a disciplinary proceeding under the Horse Protection Act, as 
amended, (15 U.S.C. § 1821 et seq.) ("Act") instituted by a complaint filed on 
April 14, 1988, by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. 

The complaint alleged that Respondent Mary C. Baird violated the Act by 
allowing a horse which she owned to be entered for the purpose of showing 
or exhibiting, while he was sore. Respondent Baird ("Mrs. Baird") filed a 
timely answer on May 18, 1988, which denied the alleged violation and 
requested a hearing. 

On September 23, 1988, a consent decision and order was issued as to 
Respondent Rollie Beard. Thus, Mr. Beard is no longer an active party to 
this proceeding. 

I presided over a hearing in Montgomery, Alabama, on June 6, 1989. 
Complainant was represented by Robert A. Ertman, Esq. Dr. J. M. Rushing, 
Dr. Glen Patterson, and Jerome Baxley testified for complainant. Mrs. Baird 
was represented by her husband, Charles Baird, who testified on her behalf. 

Complainant filed proposed findings of fact, proposed conclusions of law 
and a memorandum of law on July 6, 1989. Respondent elected not to file 
any proposed findings, proposed conclusions or memorandum. 


Findings of Fact 


1. Respondent Mary C. Baird is an individual whose mailing address is 
3511 Riviere Du Chien Court, Mobile, Alabama 36693. (Complaint, { I A; 
Answer) 
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2. Mrs. Baird, at all times material herein, was an owner of the horse, 
Mark’s Adonis, a Tennessee Walking Horse. (Complaint, { I C; Answer) 

3. Mrs. Baird employed Rollie Beard to train and exhibit the horse. She 
gave him no instructions on how to train the horse. (CX 5) 

4. Mrs. Baird allowed Mr. Beard to show or exhibit Mark’s Adonis as 
Entry No. 65, Class No. 10, at the Alabama Jubilee Charity Horse Show at 
Decatur, Alabama, on September 12, 1986. Mr. Beard presented the horse 
to the Designated Qualified Person ("DOP") for the required pre-show 
inspection, the final step in the entry process. (Answer, CX 3-6; Tr. 49; 9 
C.F.R. § 11.20) 

5. The DQP’s inspection revealed painful areas on both of the horse’s 
forefeet. The DOP found the horse to be sore and disqualified it from 
showing. (CX 6) 

6. The horse was then examined independently by two USDA 
veterinarians, Dr. J. M. Rushing and Dr. Glen Patterson. Both veterinarians 
have extensive veterinary experience and extensive experience in the 
enforcement of the Act. They have examined thousands of Tennessee 
Walking Horses to determine whether they were sore. (CX 1-3; Tr. 10, 37) 

7. The veterinarians examined Mark’s Adonis by palpating its forelegs 
observing its reactions, and noting the areas where palpation elicited pain 
responses. (CX 1-2; Tr. 14-15, 39) 

8. Both Dr. Rusing and Dr. Patterson found extremely painful areas on 
both the anterior and posterior pastern areas of both the horse’s forefeet. 
The painful areas were shown in a diagram in their inspection report. (CX 
3) When these painful areas were palpated, the horse moved its forefeet 
excessively, an indication of pain. The horse also flexed its abdominal 
muscles, which is an autonomous reaction to pain. Throughout the 
examinations, the horse stood in a "“tucked" stance, with its hindfeet 
unnaturally forward. This indicates that the horse was trying to shift its weight 
to its hindfeet to relieve pain in its forefeet. While the painful areas were 
being examined, the horse shifted even more weight to its hindquarters. As 
both Dr. Rushing and Dr. Patterson testified, the reactions of the horses to 
the examination are clear indications that it suffered pain. (CS 1-3; Tr. 12-14, 
38-39) 

9. When the horse was led away from the examination area, it was 
reluctant to move forward and moved in an extremely cramped manner, 
shifting more weight than is normal to its hindquarters. This indicates that 
the horse suffered pain in its forefeet when walking or moving (CX 1-2; Tr. 
12, 38) 

10. Both Dr. Rushing and Dr. Patterson concluded that the horse was sore 
as defined in the Act and that the soreness was caused by the use of caustic 
chemicals or mechanical means. (CX 1-3, Tr. 16, 41) 

11. The pain suffered by the horse in the pastern areas indicated on the 
diagram in the inspection report (CX 3) was caused by the direct abuse of 
those areas. (Tr. 41) 

12. The soreness was not caused by a bruised knee as respondent claims. 
The experts testified and I find that a bruised knee could not cause pain in the 
pastern areas (Tr. 20-21, 24, 40) 
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13. The soreness could not be attributed to an abscessed foot caused by 
improper shoeing as respondent suggests. (Tr. 27-28) Dr. Rushing testified 
and I find that such an abscess could not cause pain in the pastern areas. (Tr. 
40) 

14. The location and extent of the painful areas indicate that the horse was 
probably sored by the over-use of action devices, probably chains, either alone 
or in combination with caustic chemicals. (Tr. 16-18, 34-35, 44) 

15. The fact that day after the examination by Drs. Rushing and Patterson, 
another veterinarian, Dr. Joe M. Davis, did not find pain in the horse’s 
pasterns (RX-1) does not overcome the weight of Drs. Rushing and 
Patterson’s testimony and reports. Both Dr. Patterson and Dr. Rushing 
testified that a sore horse may easily be treated so that an examination the 
following day would reveal no pain. (Tr. 19-20, 41) This could be done by the 
alternate application of ice and heat or by the application or injection of 
cortisone, anesthetics, or various anti-inflammatory drugs. (Tr. 20) The House 
report on the 1976 amendments to the Act noted that "sensitivity in the limbs 
of a horse is frequently masked by application or injection of anesthetic 
substances" (H. Rep. No. 94-174, 94th Cong., 2d Sess. 5 (1976). 


Conclusions of Law 


1. Respondent Mary C. Baird violated section 5(2)(D) of the Act (15 
US.C. § 1824(2)(D)) on September 12, 1986, by permitting the entry for the 
purpose of showing or exhibiting Mark’s Adonis as Entry No. 65, Class No. 
10, at the Alabama Jubilee Charity Horse Show at Decatur, Alabama, while 
the horse was sore. 

2. The violation warrants a sanction of a fine of $2,000 and a 
disqualification of Respondent Mary C. Baird from showing, exhibiting, or 
entering any horse, directly or indirectly through any agent, employee, or 
other device, and from judging, managing or otherwise participating in any 
horse show, horse exhibition, horse sale or auction for one year. 

Respondent Baird claims that she did not know that the horse was sore 
and she did not intend that the horse be sored. (Tr. 52) However, these 
claims are not valid defenses since knowledge and intent are not elements of 
the offense. It is a violation of the Act for an owner to allow a horse to be 
entered for the purpose of showing or exhibiting while the horse is sore (15 
US.C. § 1824(2)(D)). The Judicial Officer has consistently held that it is 
irrelevant under the Horse Protection Act that an owner or exhibitor has no 
intent to sore a horse or knowledge that the horse being exhibited is sore. Jn 
re Stamper, 42 Agric. Dec. 20, 44-57 (1983), affd 722 F.2d 1483 (9th Cir. 
1984). 

Owners, it is reasonable to assume, "let the trainers know that they expect 
good results." Jn re Stamper, 54. Owners receive prestige, recognition, and 
monetary reward from having a winning horse. The remedial purposes of the 
Act cannot be accomplished if "an owner can reap the benefits of winning with 
a sored horse and insulate himself from any liability arising therefrom 
[because] he can directly or indirectly put great pressure on the trainer of the 
horse to win at all costs." Jn re Stamper, 55. 
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The severe sanction policy of this Department for violations of the Horse 
Protection Act, is well established. The Judicial Officer has held that, 
generally, “[ajnyone who has the means to buy a Tennessee Walking Horse, 
hire a trainer and pay to have the horse exhibited has the economic means to 
pay the civil penalties provided by the Act, as a cost of doing business." Jn re 
Stamper, supra, at 60. Respondent Baird presented no evidence that she 
would be unable to pay a civil penalty of $2,000, or that this amount would 
impose an undue hardship. 

Section 6(c) of the Act (15 U.S.C. § 1825(c)) authorizes disqualification 
"from showing or exhibiting any horse, judging or managing any horse show, 
horse exhibition, or horse sale or auction for a period of not less than one 
year for the first violation." The disqualification provisions were added to the 
Act precisely because civil penalties are not a sufficient deterrent to 
subsequent violations by those who can pay them as a "cost of doing business." 
In re Stamper, supra, at 60. 


Order 


1. Respondent Mary C. Baird is assessed a civil penalty of $2,000, which 
shall be paid by certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent Mary C. Baird is disqualified for one year from showing, 
exhibiting or entering any horse, directly or indirectly through any agent, 
employee, or other device, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, horse sale or auction. 

3. This Order shall be final and effective 35 days after the date of service 
of this Decision and Order upon respondent unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the applicable Rules of Practice 
(7 C.F.R. § 1.145). 

[This Decision and Order became final September 6, 1989.-Editor] 


In re: CHARLES E. MCCONNELL and VERNON LEE PUGH. 
HPA Docket No. 88-32. 
Decision and Order as to Vernon Lee Pugh filed September 21, 1989. 


Failure to file answer - Showing sore horse. 


Robert A. Ertman, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief, Administrative Law Judge. 


This is a disciplinary proceeding under the Horse Protection Act ("Act"), 
as amended (15 U.S.C. § 1821 et seq.), instituted by a complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that the respondents violated the Act. 

Copies of the complaint and Rules of Practice (7 C.F.R. § 1.130 et seq.) 
governing proceedings under the Act were served upon respondent Vernon 





910 HORSE PROTECTION ACT 


Lee Pugh by the Hearing Clerk by certified mail. Respondent was informed 
in a letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as Findings of Fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent Vernon Lee Pugh is an individual whose mailing address 
is 1705 Wolf Ridge Road, Prithard, Alabama 36610. 

2. At all times material herein, respondent Vernon Lee Pugh was the 
trainer of “Royal Dynasty” and entered this horse as Entry No. 145, Class No. 
18, on July 11, 1987, at the Fifth Annual South Jones Band Aid Walking and 
Racking Horse Show at Ellisville, Mississippi. 

3. On July 11, 1987, respondent Vernon Lee Pugh, in violation of section 
5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)), entered for the purpose of 
showing or exhibiting the horse know as "Royal Dynasty" as Entry No. 145, in 
Class No. 18, at the Fifth Annual South Jones Band Aid Walking and Racking 
Horse Show at Ellisville, Mississippi, while the horse was sore. 


Conclusion 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, 
respondent Vernon Lee Pugh has violated section 5(2)(B) of the Act (15 
US.C. § 1824(2)(B)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


Respondent Vernon Lee Pugh is disqualified for one year from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or other device, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

The provisions of this Order shall become effective on the first day after 
this decision becomes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in sections 1.142 and 
1.145 of the Rules of Practice (7 C.F.R. § 1.130 et seq.). 

[This Decision and Order became final November 17, 1989.-Editor] 
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In re: JIM MCBRIDE and JAMES MCBRIDE. 
HPA Docket No. 88-25. 
Decision and Order filed October 24, 1989. 


Failure to file answer - Showing sore horse. 


Donald A. Tracy, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief, Administrative Law Judge. 


This is a disciplinary proceeding under the Horse Protection Act, as 
amended, 15 U.S.C. § 1821 et seq. herein referred to as the Act, instituted by 
a complaint filed by the Administrator, Animal and Plant Health Inspection 
Service, United States Department of Agriculture, charging that the 
respondents violated the Act. 

Copies of the complaint and Rules of Practice, 7 C.F.R. §§ 1.130-1.151, 
governing proceedings under the Act were served upon respondents by the 
Hearing Clerk by certified mail. Respondent was informed in the letter of 
service that an answer should be filed pursuant to the Rules of Practice and 
that failure to answer would constitute an admission of all the material 
allegations contained in the complaint. 

Respondents have failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as Findings of Fact. 

This Decision and Order is issued pursuant to section 1.139 of the Rules 
of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


A. Respondent Jim McBride is an individual whose mailing address is 
Country Clum Apartments B-5, Tullahoma, Tennessee 37388. 

B. Respondent James McBride is an individual whose mailing address is 
Country Club Apartments B-5, Tullahoma, Tennessee 37388. 

C. At all times material herein, respondent James McBride owned the 
horse known as "Crackerjack’s Magic" and permitted its entry as Entry No. 
641, Class No. 9, on August 1, 1986, at the Belfast Lions Club Horse Show in 
Belfast, Tennessee ("Show"), while the horse was sore. 

D. At all times material herein, respondent Jim McBride was the trainer 
of "Crackerjack’s Magic" and entered the horse as Entry No. 641, Class No. 
9, on August 1, 1986, at the Belfast Lions Club Horse Show in Belfast, 
Tennessee, while the horse was sore. 


Conclusions 
1. By reason of the facts set forth in the Findings of Fact above, 


respondent Jim McBride has violated section 5(2)(B) of the Act, 15 U.S.C. § 
1824(2)(B). 
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2. By reason of the facts set forth in the Findings of Fact above, 
respondent James McBride has violated section 5(2)(D) of the Act, 15 U.S.C. 
§ 1824(2)(B). 


Order 


1. Respondents are each assessed a civil penalty of $2,000 to be paid by 
certified check or money order made payable to the Treasurer of the United 
States. The respondents shall mail the checks or money orders to Donald A. 
Tracy, Office of the General Counsel, United States Department of 
Agriculture, Room 2014-South Building, Washington, D.C. 20250-1400. 

2. Respondents are each disqualified for one year from entering, showing, 
or exhibiting any horse, directly or indirectly through any agent, employee, or 
other device, and from judging, managing or otherwise participating in any 
horse show, exhibition, sale, or auction. 

The provisions of this Order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in sections 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R §§ 1.142 and 1.145. 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final December 7, 1989.-Editor] 
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In re: ISPRAC., 
P.Q. Docket No. 88-18. 
Decision and Order filed October 12, 1988. 


Failure to file an answer - Importation of peppers not certified by inspector. 


Sheila Novak, for Complainant. 
Efrain Bermudez Rivera, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the movement of fruits and 
vegetables into the United States from Puerto Rico (7 C.F.R. § 318.58 et seq.), 
hereinafter referred to as the regulations, in accordance with the Rules of 
Practice applicable to this proceeding (7 C.F.R. §§ 1.130 et seq. and 380.1 et 
seq.). 

This proceeding was instituted by a complaint filed on July 13, 1988, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that on or about 
March 6, 1987, respondent moved approximately two containers of peppers 
from Puerto Rico to Elizabeth, New Jersey, in violation of 7 C.F.R. § 318.58- 
3(a), because the peppers were not certified by an inspector of the Plant 
Protection and Quarantine Program to be free from injurious insect 
infestation or were not given the prescribed treatment, as required. 

Respondent failed to file a response to the complaint within the time 
provided by section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)). 
In accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), such failure to deny or otherwise respond to an allegation in the 
complaint is deemed, for purposes of this proceeding, an admission of said 
allegation. 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the complaint, and, therefore, respondent 
have waived its right to a hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). This Default Decision and Order, therefore, is 
issued pursuant to sections 1.136 and 1.139 of the Rules of Practice (7 C.F.R. 
§§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 


Findings of Fact 


1, Respondent, ISPRAC, is a company which has a mailing address of 
P.O. Box 575, Santa Isabel, Puerto Rico 00757. 

2. On or about March 6, 1987, respondent moved approximately two 
containers of peppers from Puerto Rico to Elizabeth, New Jersey, in violation 
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of 7 C.F.R. § 318.58-3(a), because the peppers were not certified by an 
inspector of the Plant Protection and Quarantine Program to be free from 
injurious insect infestation or were not given the prescribed treatment, as 
required. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, the 
respondent has violated the Act and regulations promulgated thereunder. 
The following Order is therefore issued. 


Order 


Respondent, ISPRAC, is hereby assessed a civil penalty of three hundred 
seventy five dollars ($375.00) which shall be payable to the "Treasurer of the 
United States" by a certified check or money order, and which shall be 
forwarded to the U.S. Department of Agriculture, APHIS Field Servicing 
Office, Accounting Section, Butler Square West, Sth Floor, 100 North Sixth 
Street, Minneapolis, Minnesota 55403, within thirty (30) days from the 
effective date of this Order. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 


Judicial Officer pursuant to section 1.145 of the Rules of Practice (7 C.F.R. 
§ 1.145). 
The Decision and Order became final November 29, 1988.-Editor] 


In re: ST. LOUIS FLORIST and FRUITS. 
P.Q. Docket No. 89-05. 
Decision and Order filed June 20, 1989. 


Improper importation of fruit - Admission of material allegations in complaint. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits, 
vegetables and plants from Hawaii (7 C.F.R. § 318.13-5), hereinafter referred 
to as the regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 
1.130 et seq. and 380.1 et seq. and 9 C.F.R. § 93.1 et seq. 

This proceeding was instituted by a complaint filed on November 3, 1988, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about August 9, 1986, the respondent moved four (4) papayas in violation of 
section 318.13-5 of the regulations (7 C.F.R § 318.13-5) because the papayas 
were destined for the Continental United States and the respondent failed to 
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prepare, handle, and safeguard the papayas from infestation or reinfestation, 
as required. 

On December 8, 1988, the respondent file an answer responding to and 
admitting the allegations contained in the complaint. The respondent 
defended on the basis that the employee who packed the fruit was new and 
was unaware of the requirements. The admission of the allegations contained 
in the complaint constitutes a waiver of hearing (7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.1139). 


Findings of Fact 


1. St. Louis Florist and Fruits, hereinafter referred to as the respondent, 
is a company doing business at 113 Kapahulu Avenue, Honolulu, Hawaii 
96816. 

2. On or about August 9, 1986, the respondent moved four (4) papayas 
in violation of section 318.13-5 of the regulations (7 C.F.R. § 318.13-5) 
because the papayas were destined for the Continental United States and the 
respondent failed to prepare, handle, and safeguard the papayas from 
infestation or reinfestation, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 318.13-5 of the regulations (7 C.F.R. § 318.13- 
5). 

Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to 
the United States Department of Agriculture, APHIS Field Servicing Office, 
Accounting Section, Butler Square West, 5th Floor, 100 North Sixth street, 
Minneapolis, Minnesota 55403 within thirty (30) days from the effective date 
of this Order. Respondent shall indicate that payment is in reference to P.Q. 
Docket No. 89-05. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final August 3, 1989.-Editor.] 
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In re: IBERIA AIRLINES and HOTEL LACONCHA. 
P.Q Docket No. 89-16. 
Decision and Order as to Iberia Airlines filed August 1, 1989. 


Importation of lamb from prohibited country - Rinderpest - Admission of material allegations 
in complaint. 


Sheila Hogan Novak, for Complainant. 
Juan R. Marchand Quintero, for Respondents. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of animals meat 
from countries where rinderpest or foot-and-mouth disease exists (9 C.F.R. 


§ 94.1), hereinafter referred to as the regulations, in accordance with the 
Rules of Practice in 7 C.F.R. §§ 1.130 seq. and 380.1 et seq.). 


This proceeding was instituted by a complaint filed on December 5, 1988, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about April 27, 1985, the respondents imported frozen lamb meat from Spain 
to Puerto Rico, in violation of section 94.1 of the regulations (9 C.F.R. § 94.1) 
because the meat originated in a country designated as being infected with 
rinderpest or foot-and-mouth disease. 

On January 13, 1989, respondent Iberia Airlines filed an answer responding 
to and admitting the allegations contained in the complaint: The admission 
of the allegations contained in the complaint constitutes a waiver of hearing 
(7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Iberia Airlines is a company whose business address is Luis Munoz 
Marin International Airport, Isla Verde, Puerto Rico 00913. 

2. On or about April 27, 1985, respondent Iberia Airlines imported frozen 
lamb meat from Spain to Puerto Rico in violation of section 94.1 of the 
regulations (9 C.F.R. § 94.1) because the meat originated in a country 
designated as being infected with rinderpest or foot-and-mouth disease. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, respondent 
Iberia Airlines has violated section 94.1 of the regulations (9 C.F.R. § 94.1). 
Therefore, the following Order is issued. 
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Order 


Respondent Iberia Airlines is hereby assessed a civil penalty of two 
hundred fifty dollars ($250.00). This penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order, and shall 
be forwarded to the United States Department of Agriculture, APHIS Field 
Servicing Office, Accounting Section, Butler Square West, Sth Floor, 100 
North Sixth Street, Minneapolis, Minnesota 55403 within thirty (30) days from 
the effective date of this Order. Respondent shall indicate that payment is in 
reference to P.Q. Docket No. 89-16. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent Iberia Airlines, unless there is an appeal 
to the Judicial Officer pursuant to section 1.145 of the Rules of Practice 
applicable to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final September 13, 1989.-Editor] 


In re: PAN AMERICAN WORLD AIRWAYS. 
P.Q. Docket No. 88-14. 
Decision and Order filed September 18, 1989. 


Improper storage and movement of garbage - Failure to file answer. 


Christine M. O’Leary, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the storage and movement of 
garbage on certain means of conveyance (7 C.F.R. § 330.400 and 9 C.F.R. § 
94.5) hereinafter referred to as the regulations, in accordance with the Rules 
of Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted by a complaint filed on June 8, 1988. An 
amended complaint was filed on July 22, 1988; and a second amended 
complaint was filed on November 3, 1988, by the Administrator of the Animal 
and Plant Health Inspection Service, United States Department of Agriculture. 
The second amended complaint alleged that on or about January 3, 1987, 
February 22, 1988, March 8, 1988, August 15, 1988, August 18, 1988, August 
22, 1988, August 25, 1988, August 26, 1988, August 29, 1988, August 31, 1988, 
and September 14, 1988, at John F. Kennedy International Airport, Jamaica, 
New York, respondent unloaded foreign origin garbage from an aircraft in 
violation of 7 C.F.R. § 330.400(b)(1) and 9 C.F.R. § 94.5(b)(1), because 
respondent failed to unload the garbage in tight, leak-proof covered 
receptacles, under the direction of an Animal and Plant Health Inspection 
Service Inspector to an approved facility for incineration, sterilization or 
grinding, as required. 
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The second amended complaint was served upon respondent by certified 
mail on November 14, 1988, in accordance with section 1.147 of the Rules of 
Practice (7 C.F.R. § 1.147). Respondent failed to file a response to the 
second amended complaint within the time provided by section 1.136(c) of the 
Rules of Practice (7 C.F.R. § 1.136(c)). In accordance with section 1.136(c) 
of the Rules of Practice (7 C.F.R. § 1.136(c)), such failure to deny or 
otherwise respond to an allegation in the second amended complaint is 
deemed, for purposes of this proceeding, an admission of said allegation. 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the second amended complaint, and, 
therefore, respondent has waived his right to a hearing pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). This Default Decision and 
Order, therefore, is issued pursuant to sections 1.136 and 1.139 of the Rules 
of Practice (7 C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the second amended complaint, 
which respondent is deemed to have admitted, are adopted and set forth 
herein as the Findings of Fact. 


Findings of Fact 


1. Respondent, Pan American World Airways, hereinafter referred to as 
the respondent is a company doing business in the State of New York, which 
has a mailing address of John F. Kennedy International Airport, Building 53, 


Jamaica, New York 11430. 

2. On or about January 3, 1987, at John F. Kennedy International Airport, 
Jamaica, New York, respondent unloaded foreign origin garbage from Aviana 
Flight Number 52, in violation of 7 C.F.R. § 330.400(b)(1) and 9 C.F.R. § 
94.5(b)(1) because respondent failed to unload the garbage in tight, leak-proof 
covered receptacles, under the direction of an Animal and Plant Health 
Inspection Service Inspector, to an approved facility for incineration, 
sterilization or grinding, as required. 

3. On or about February 22, 1988, at John F. Kennedy International 
Airport, Jamaica, New York, respondent unloaded foreign origin garbage from 
an aircraft located at Pan Am Hangar 17, in violation of 7 C.F.R. § 
330.400(b)(1) and 9 C.F.R. § 94.5(b)(1), because respondent failed to unload 
the garbage in tight, leak-proof covered receptacles, under the direction of an 
Animal and Plant Health Inspection Service Inspector, to an approved facility 
for incineration, sterilization or grinding, as required. 

4. On or about March 8, 1988, at John F. Kennedy International Airport, 
Jamaica, New York, respondent unloaded foreign origin garbage from an 
aircraft located at Pan Am Hangar 17, in violation of 7 C.F.R. § 330.400(b)(1) 
and 9 C.F.R. § 94.5(b)(1), because respondent failed to unload the garbage 
in tight, leak-proof covered receptacles, under the direction of an Animal and 
Plant Health Inspection Service Inspector, to an approved facility for 
incineration, sterilization or grinding, as required. 

5. On or about August 15, 1988, at John F. Kennedy International 
Airport, Jamaica, New York, respondent unloaded foreign origin garbage from 
an aircraft located at or between gates 32 or 33, in violation of 7 C.F.R. § 
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330.400(b)(1) and 9 C.F.R. § 94.5(b)(1), because respondent failed to unload 
the garbage in tight, leak-proof covered receptacles, under the direction of an 
Animal and Plant Health Inspection Service Inspector, to an approved facility 
for incineration, sterilization or grinding, as required. 

6. On or about August 18, 1988, at John F. Kennedy International 
Airport, Jamaica, New York, respondent unloaded foreign origin garbage from 
an aircraft located at gate 34, in violation of 7 C.F.R. § 330.400(b)(1) and 9 
C.F.R. § 94.5(b)(1), because respondent failed to unload the garbage in tight, 
leak-proof covered receptacles, under the direction of an Animal and Plant 
Health Inspection Service Inspector, to an approved facility for incineration, 
sterilization or grinding, as required. 

7. On or about August 22, 1988, at John F. Kennedy International 
Airport, Jamaica, New York, respondent unloaded foreign origin garbage from 
an aircraft located at gate 34, in violation of 7 C.F.R. § 330.400(b)(1) and 9 
C.F.R. § 94.5(b)(1), because respondent failed to unload the garbage in tight, 
leak-proof covered receptacles, under the direction of an Animal and Plant 
Health Inspection Service Inspector, to an approved facility for incineration, 
sterilization or grinding, as required. 

8. On or about August 25, 1988, at John F. Kennedy International 
Airport, Jamaica, New York, respondent unloaded foreign origin garbage from 
an aircraft located at gate 34, in violation of 7 C.F.R. § 330.400(b)(1) and 9 
C.F.R. § 94.5(b)(1), because respondent failed to unload the garbage in tight, 
leak-proof covered receptacles, under the direction of an Animal and Plant 
Health Inspection Service Inspector, to an approved facility for incineration, 
sterilization or grinding, as required. 

9. On or about August 26, 1988, at John F. Kennedy International 
Airport, Jamaica, New York, respondent unloaded foreign origin garbage from 
an aircraft located at gate 34, in violation of 7 C.F.R. § 330.400(b)(1) and 9 
C.F.R. § 94.5(b)(1), because respondent failed to unload the garbage in tight, 
leak-proof covered receptacles, under the direction of an Animal and Plant 
Health Inspection Service Inspector, to an approved facility for incineration, 
sterilization or grinding, as required. 

10. On or about August 29, 1988, at John F. Kennedy International 
Airport, Jamaica, New York, respondent unloaded foreign origin garbage from 
an aircraft located at gate 34, in violation of 7 C.F.R. § 330.400(b)(1) and 9 
C.F.R. § 94.5(b)(1), because respondent failed to unload the garbage in tight, 
leak-proof covered receptacles, under the direction of an Animal and Plant 
Health Inspection Service Inspector, to an approved facility for incineration, 
sterilization or grinding, as required. 

11. On or about August 31, 1988, at John F. Kennedy International 
Airport, Jamaica, New York, respondent unloaded foreign origin garbage from 
an aircraft located at gate 33 or 34, in violation of 7 C.F.R. § 330.400(b)(1) 
and 9 C.F.R. § 94.5(b)(1), because respondent failed to unload the garbage 
in tight, leak-proof covered receptacles, under the direction of an Animal and 
Plant Health Inspection Service Inspector, to an approved facility for 
incineration, sterilization or grinding, as required. 

12. On or about September 14, 1988, at John F. Kennedy International 
Airport, Jamaica, New York, respondent unloaded foreign origin garbage from 
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an aircraft located at gate 34, in violation of 7 C.F.R. § 330.400(b)(1) and 9 
C.F.R. § 94.5(b)(1), because respondent failed to unload the garbage in tight, 
leak-proof covered receptacles, under the direction of an Animal and Plant 
Health Inspection Service Inspector, to an approved facility for incineration, 
sterilization or grinding, as required. 


Conclusion 


By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and 7 C.F.R § 330.400(b)(1) and 9 C.F.R. § 94.5(b)(1). 
Therefore, the following Order is issued. 


Order 


Respondent, Pan American World Airways, is hereby assessed a civil 
penalty of five thousand five hundred dollars ($5500.00) which shall be made 
payable to the "Treasurer of the United States" by a certified check or money 
order, and shall be forwarded to the U.S. Department of Agriculture, Animal 
and Plant Health Inspection Service, Field Servicing Office, Accounting 
Section, Butler Square West, Sth Floor, 100 North Sixth Street, Minneapolis, 
Minnesota 55403, within thirty (30) days from the effective date of this Order. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final November 8, 1989.-Editor] 


In re: CROWLEY CARIBBEAN TRANSPORT. 
P.Q. Docket No. 89-04. 
Decision and Order filed September 20, 1989. 


Improper importation of fruit - Failure to timely file response. 


Christine O’Leary, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of certain fruits 
and vegetables into the United States from foreign countries and localities 
named in the regulations (7 C.F.R. § 319.56 et seq.). 

This proceeding was instituted by a complaint filed on October 24, 1988, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that on or 
about March 16, 1988, respondent imported one container of cantaloupes 
from Costa Rica in violation of 7 C.F.R. § 319.56-6(a), because the fruit was 
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not inspected; and that on or about March 16, 1988, respondent removed one 
container of cantaloupes imported from Costa Rica through the port of first 
arrival in violation of 7 C.F.R. § 319.56-6(c), because written notice indicating 
that the product had been inspected was not given to the collector of customs 
by the United States Department of Agriculture, as required; and that on or 
about March 16, 1988, respondent removed one container of diseased 
pumpkins imported from Costa Rica through the port of first arrival in 
violation of 7 C.F.R. § 319.56-6(c), because written notice indicating that the 
product had been inspected had not been given to the collector of customs by 
the United States Department of Agriculture, as required; and that on or 
about April 13, 1988, respondent imported two containers of coconuts from 
the Dominican Republic in violation of 7 C.F.R. § 319.56-6(a), because the 
fruit was not inspected, as required; and that on or about April 13, 1988, 
respondent removed two containers of coconuts imported from the Dominican 
Republic through the port of first arrival in violation of 7 C.F.R. § 319.56-6(c), 
because written notice indicating that the product had been inspected had not 
been given to the collector of customs by the United States Department of 
Agriculture, as required; and that on or about June 27, 1988, respondent 
imported on container of pigeon peas from Peru in violation of 7 C.F.R. § 
319.56-6(a), because the product was not inspected, as required; and that on 
or about June 27, 1988, respondent removed one container of pigeon peas 
from Peru through the port of first arrival in violation of 7 C.F.R. § 319.56- 
6(c), because written notice indicating that the product had been inspected 
had not been given to the collector of customs by the United States 
Department of Agriculture, as required; and that on or about July 7, 1988, 
respondent imported one container of dasheens and pumpkins from Costa 
Rica in violation of 7 C.F.R § 319.56-6(a), because the fruit was not 
disinfected, as required; and that on or about July 7, 1988, respondent 
removed one container of dasheens and pumpkins from Costa Rica through 
the port of first arrival in violation of 7 C.F.R. § 319.56-6(c), because written 
notice indicating that the product had been inspected had not been given to 
the collector of customs by the United States Department of Agriculture, as 
required. 

The complaint was served upon respondent by certified mail on November 
3, 1988, in accordance with section 1.147 of the Rules of Practice (7 C.F.R. § 
1.147). Respondent failed to file a response to the complaint within the time 
provided by section 1.136(c) of the Rules of Practice (7 C.F.R § 1.136(c)). In 
accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(C)), such failure to deny or otherwise respond to an allegation in the 
complaint is deemed, for purposes of this proceeding, an admission of said 
allegation. 

Complainant filed a Motion for Adoption of Proposed Decision and Order 
on February 6, 1989. This was served upon respondent on June 13, 1989. 
Rule of Practice § 1.139 provides that objections must be filed within 20 days 
of service of the proposed decision and order. Respondent filed its response 
on July 6, 1989, three days after it was due. This response admitted three of 
the alleged violations and failed to deny any of the other alleged violations. 
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Accordingly, the material facts alleged in the complaint, which respondent 
has admitted, are adopted and set forth herein as the Findings of Fact. 


Findings of Fact 


1. Crowley Caribbean Transport, hereinafter referred to as the 
respondent, is a company with a mailing address of P.O. Box 359004, Fort 
Lauderdale, Florida 33335. 

2. On or about March 16, 1988, respondent imported one (1) container 
of cantaloupes from Costa Rica in violation of section 319.56-6(a) of the 
regulations (7 C.F.R. § 319.56-6(a)), because the fruit was not inspected, as 
required. 

3. On or about March 16, 1988, respondent removed one (1) container of 
cantaloupes imported from Costa Rica through the port of first arrival in 
violation of section 319.56-6(c) of the regulations (7 C.F.R. § 319.56-6(c)), 
because written notice indicating that the product had been inspected had not 
been given to the collector of customs by the United States Department of 
Agriculture, as required. 

4. On or about March 16, 1988, respondent removed one (1) container of 
diseased pumpkins imported from Costa Rica through the port of first arrival 
in violation of section 319.56-6(c) of the regulations (7 C.F.R § 319.56-6(c)), 
because written notice indicating that the product had been inspected had not 
been given to the collector of customs by the United States Department of 
Agriculture, as required. 

5. On or about April 13, 1988, respondent imported two (2) containers of 
coconuts from the Dominican Republic in violation of section 319.56-6(a) of 
the regulations (7 C.F.R § 319.56-6(a)), because the fruit was not inspected, 
as required. 

6. On or about April 13, 1988, respondent removed two (2) containers of 
coconuts imported from the Dominican Republic through the port of first 
arrival in violation of section 319.56-6(c) of the regulations (7 C.F.R. § 319.56- 
6(c)), because written notice indicating that the product had been inspected 
had not been given to the collector of customs by the United States 
Department of Agriculture, as required. 

7. On or about June 27, 1988, respondent imported one (1) container of 
pigeon peas from Peru in violation of section 319.56-6(a) of the regulations (7 
C.F.R § 319.56-6(a)), because the product was not inspected, as required. 

8. On or about June 27, 1988, respondent removed one (1) container of 
pigeon peas imported from Peru through the port of first arrival in violation 
of section 319.56-6(c) of the regulations (7 C.F.R § 319.56-6(c)), because 
written notice indicating that the product had been inspected had not been 
given to the collector of customs by the United States Department of 
Agriculture, as required. 

9. On or about July 7, 1988, respondent imported one (1) container of 
dasheens and pumpkins from Costa Rica in violation of section 319.56-6(a) of 
the regulations (7 C.F.R. § 319.56-6(a)), because the fruit was not disinfected, 
as required. 
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10. On or about July 7, 1988, respondent removed one (1) container of 
dasheens and pumpkins imported from Costa Rica through the port of first 
arrival in violation of section 319.56-6(c) of the regulations (7 C.F.R. § 319.56- 
6(c)), because written notice indicating that the product had been inspected 
had not been given to the collector of customs by the United States 
Department of Agriculture, as required. 


Conclusion 


By reason of the facts in the findings of fact set forth above, respondent 
has violated the Acts and 7 C.F.R. §§ 319.56-6(a) and 319.56-6(c). Therefore, 
the following Order is issued. 


Order 


Respondent, Crowley Caribbean Transport, is hereby assessed a civil 
penalty of four thousand five hundred dollars ($4500.00) which shall be made 
payable to the "Treasurer of the United States” by a certified check or money 
order, and shall be forwarded to the U.S. Department of Agriculture, Animal 
and Plant Health Inspection Service, Field Servicing Office, Accounting 
Section, Butler Square West, 5th Floor, 100 North Sixth Street, Minneapolis, 
Minnesota 55403, within thirty (30) days from the effective date of this Order. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final November 9, 1989.-Editor] 


In re: HOEGH LINE AGENCIES. 
P.Q. Docket No. 88-33. 
Decision and Order filed September 21, 1989. 


Improper importation of beef from prohibited country - Rinderpest - Admission of material 
allegations of complaint. 


Sheila H. Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty for 
a violation of the regulations governing the importation of animals and meat 
into the United States from countries where rinderpest or foot-and-mouth 
disease has been found to exist (9 C.F.R. § 94.1), hereinafter referred to as 
the regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 
et seq. and 380.1 et seq. and 9 C.F.R. § 93.1 et seq. 

This proceeding was instituted by a complaint filed on September 9, 1988, 
by the Administrator of the Animal and Plant Health Inspection Service, 
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United States Department of Agriculture. This complaint alleged that on or 
about February 20, 1986, at Bellingham, Washington, the respondent moved 
boneless beef which originated in Uruguay and ribs and pork loins which 
originated in Holland into the United States, in violation of section 94.1(b) of 
the regulations (9 C.F.R. § 94.1(b) because the meat originated in countries 
designated as being infected with rinderpest or foot-and-mouth disease. 

On September 30, 1988, the respondent filed an Answer responding to and 
admitting the allegations contained in the complaint. The admission of the 
allegations contained in the complaint constitutes a waiver of hearing (7 
C.F.R. § 1.139). Accordingly, the material allegations alleged in the complaint 
are adopted and set forth herein as the Findings of Fact, and this Decision is 
issued pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Hoegh Line Agencies Inc., hereinafter referred to as the respondent, 
is a corporation with a business address of 720 Third Avenue, Suite 2001, 
Seattle, Washington 98104. 

2. On or about February 20, 1986, at Bellingham, Washington, the 
respondent moved boneless beef which originated in uruguay and ribs and 
pork loins which originated in Holland into the United States, in violation of 
section 94.1(b) of the regulations (9 C.F.R. § 94.1(b)) because the meat 
originated in countries designated as being infected with rinderpest or foot- 
and-mouth disease. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 94.1(b) of the regulations (9 C.F.R. § 94.1(b)). 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of two hundred fifty 
dollars ($250.00). This penalty shall be payable to the Treasurer of the 
United States" by certified check or money order, and shall be forwarded to 
the United States Department of Agriculture, APHIS Field Servicing Office, 
Accounting Section, Butler Square West, Sth Floor, 100 North Sixth Street, 
Minneapolis, Minnesota 55403, within thirty (30) days from the effective date 
of this Order. Respondent shall indicate that payment is in reference to P.Q. 
Docket No. 88-33. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final November 15, 1989.-Editor] 
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In re: TRIANGLE AVIATION SERVICES, INC. 
P.Q. Docket No. 89-11. 
Decision and Order filed September 21, 1989. 


Improper handling of foreign garbage - Admission of material allegations in complaint. 


Andrew W. Baker, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of Section 2 of the Act of February 2, 1903, as amended (21 
U.S.C. § 111), the Federal Plant Pest Act, as amended (7 C.F.R. § 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. § 151-154, 156-165, 
and 167) (Acts), and the regulations promulgated thereunder (7 C.F.R. § 
330.400 et seq. and 9 C.F.R. § 94.5 et seq.) (regulations), in accordance with 
the Rules of Practice in 7 C.F.R. §§ 1.130 et seg. and 380.1 et seg. and 9 
C.F.R. § 93.1 et seq. 

This proceeding was instituted by a complaint filed on November 23, 1988, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about July 17, 1988, the respondent unloaded foreign origin garbage in the 
United States in violation of 7 C.F.R. § 330.400(b)(1) and 9 CFR. § 
94.5(b)(1) in that the garbage was not removed in tight, leakproof receptacles 
to an approved facility for incineration, sterilization, or grinding into an 
approved sewage system, a required. 

On January 19, 1989, the respondent filed an Answer that failed to respond 
to the allegations contained in the complaint. The failure to deny or 
otherwise answer the allegations constitutes an admission of the allegations 
contained in the complaint and constitutes a waiver of hearing (7 C.F.R § 
1.139). 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R § 1.139). 


Findings of Fact 


1. Triangle Aviation Services, Incorporated, herein referred to as the 
respondent, is a corporation whose business address is Building 110, J.F.K. 
International Airport, Jamaica, New York 11430. 

2 On or about July 17, 1988, the respondent unloaded foreign origin 
garbage in the United States in violation of 7 C.F.R. § 330.400(b)(1) and 9 
C.F.R. § 94.5(b)(1) in that the garbage was not removed in tight, leakproof 
receptacles to an approved facility for incineration, sterilization, or grinding 
into an approved sewage system, as required. 
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Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 330.400(b)(1) and 9 C.F.R. § 94.5(b)(1). 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to the 
United States Department of Agriculture, APHIS Field Servicing Office, 
Accounting Section, Butler Square West, Sth Floor, 100 North Sixth Street, 
Minneapolis, Minnesota 55403, within thirty (30) days from the effective date 
of this Order. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final November 16, 1989.-Editor) 


In re: CONTINENTAL AIRLINES. 
P.Q. Docket No. 313. 
Decision and Order filed September 22, 1989. 


Failure to file answer - Improper transport of imported fruit. 


Lori Monfort, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief, Administrative Law Judge. 


This proceeding was instituted under the Plant Quarantine Act of August 
20, 1912, as amended (Act) (7 U.S.C. §§ 151-164a and 167) by an amended 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The amended 
complaint alleges that respondent violated section 319.56-6(c) of the 
regulations (7 C.F.R. § 319.56-6(c)) issued under the Act. A copy of the 
amended complaint and the Rules of Practice governing proceedings under 
the Act were served by certified mail on respondent by the Hearing Clerk on 
February 2, 1989. 

Respondent was informed in the amended complaint and in the letter of 
service that an answer should be filed with the Hearing Clerk within twenty 
(20) days after receipt of the amended complaint, that failure to deny, 
otherwise respond or plead specifically to any allegation in the amended 
complaint would constitute an admission of such allegation, and that failure 
to file an answer within the prescribed time would constitute an admission of 
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the allegations in the complaint and waiver of hearing. The letter of service 
also advised respondent that failure to request an oral hearing within the time 
for filing an answer would constitute a waiver of an oral hearing. Respondent 
filed a response in which it failed to deny or otherwise respond to the material 
allegations in the amended complaint. 

Respondent’s failure to deny or otherwise respond to the material 
allegations in the amended complaint constitutes an admission of the 
allegations in the amended complaint pursuant to section 1.136(c) of the Rules 
of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis for a 
hearing exists, the material allegations of fact in the complaint are adopted 
and set forth as the Findings of Fact. 


Findings of Fact 


1. Continental Airlines, respondent, is a corporation having an address at 
5628 west Century Boulevard, Los Angeles, California 90045. 

2. On or about December 30, 1985, in Los Angeles, California, respondent 
violated section 319.56-6(c) of the regulations (7 C.F.R. § 319.56-6(c)) by 
moving 228 boxes of imported raspberries, that were placed on hold by the 
USDA due to the presence of plant pests, from the port of first arrival 
without written USDA approval. 

3. On or about February 13, 1987, in Los Angeles, California, respondent 
violated section 319.56-6(c) of the regulations (7 C.F.R. § 319.56-6(c)) by 
moving 273 boxes of imported raspberries, that were placed on hold by USDA 
due to the presence of plant pests, from the port of first arrival without 
written USDA approval. 

4. On or about February 13, 1987, in Los Angeles, California, respondent 
violated section 319.56-6(c) of the regulations (7 C.F.R. § 319.56-6(c)) by 
moving 17 boxes of imported raspberries, that were placed on hold by USDA 
due to the presence of plant pests, from the port of first arrival without 
written USDA approval. 

5. On or about February 18, 1987, in Los Angeles, California, respondent 
violated section 319.56-6(c) of the regulations (7 C.F.R. § 319.56-6(c)) by 
moving 235 boxes of imported kiwanos, from the port of first arrival without 
USDA inspection and without written USDA approval. 


Conclusion 
Respondent failed to deny or otherwise respond to the allegations in the 
amended complaint. By reason of the Findings of Fact, respondent has 
violated the Act and the regulations issued under the Act. Therefore, the 
following Order is issued. 


Order 


Continental Airlines is assessed a civil penalty of two thousand dollars 
($2,000.00) which shall be payable to the "Treasurer of the United States" by 
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certified check or money order and which shall be forwarded to USDA, 
APHIS Field Servicing Office, Accounting Section, Butler Square West, Sth 
Floor, 100 North Sixth Street, Minneapolis, Minnesota 55403 within thirty (30) 
days from the effective date of this Order. Respondent shall indicate on the 
certified check or money order that payment is in reference to P.Q. Docket 
No. 313. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless respondent appeals to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final November 23, 1989.-Editor] 


In re: JOHN HIGHSTONE. 
P.Q. Docket No. 89-9. 
Decision and Order filed September 21, 1989. 


Failure to file answer - Prohibited interstate transport of avocado. 


Joseph Pembroke, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief, Administrative Law Judge. 


This proceeding was instituted under the Act of August 20, 1912, as 
amended (Act) (7 U.S.C. §§ 151-164a and 167), by a complaint filed by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complainant alleged that the 
respondent violated section 318.13-2 of the regulations promulgated 
thereunder (7 C.F.R. § 318.13-2). The Office of the Hearing Clerk mailed to 
respondent, by certified mail, copies of the complaint and the Rules of 
Practice governing proceedings under the Act. This constitutes service under 
section 1.147(b)(e) of the Rules of Practice applicable to this proceeding. (7 
C.F.R. § 1.147(b)(e). 

Pursuant to section 1.136 of the Rules of Practice (7 C.F.R. § 1.136), 
respondent was informed in the complaint and the letter of service that an 
answer should be filed within twenty days after service of the complaint, and 
that failure to file an answer would constitute an admission of the allegations 
in the complaint, under 7 C.F.R. § 1.136(c). Respondent was also informed 
that failure to file an answer with the Hearing Clerk by January 30, 1989, 
would be a default. The respondent was also informed that failure to file an 
answer would constitute a waiver of hearing, as provided in section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 

The respondent filed no answer during the twenty-day period allowed nor 
has respondent filed an answer by January 30, 1989. Respondent’s failure to 
file an answer within the time provided constitutes an admission of the 
allegations in the complaint, under section 1.136(c) of the Rules of Practice 
(7 C.F.R. § 1.136(c)). Respondent’s failure to file an answer also constitutes 
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a waiver of hearing under section 1.139. Since respondent is deemed to have 
admitted the material allegations of fact in the complaint, these are adopted 
and set forth as the Findings of Fact. 


Findings of Fact 


1. John Highstone, herein referred to as the respondent, is an individual 
whose address is 3510 Alamosa, Anchorage, Alaska 99502. 

2. On or about March 18, 1988, the respondent offered for shipment from 
Hawaii to Alaska a cardboard carton containing three avocado fruit in 
violation of section 318.13-2 of the regulations (7 C.F.R. § 318.13-2) because 
avocado is prohibited interstate movement from Hawaii. 


Conclusion 


The respondent has failed to file an answer to any of the allegations in the 
complaint. The consequences of such a failure were explained to the 
respondent in the complaint and in the letter of service that accompanied it. 
By his silence, respondent has admitted all of the material allegations of fact 
in the the complaint and has waived a hearing. 

By reason of the Findings of Fact set forth above, the respondent has 
violated the Act and regulations promulgated thereunder. The following 
Order is therefor issued. 


Order 


Respondent John Highstone is hereby assessed a civil penalty of seven 
hundred and fifty dollars ($750), which shall be payable to the "Treasurer of 
the United States" by certified check or money order, and which shall be 
forwarded to the U.S. Department of Agriculture, APHIS Field Servicing 
Office, Accounting Section, Butler Square West, 100 North Sixth Street, 
Minneapolis, Minnesota 55403 within thirty (30) days from the effective date 
of this Order. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final November 24, 1989.-Editor] 
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In re: ANGEL J. SAMATRA. 
P.Q. Docket No. 89-31. 
Decision and Order filed September 22, 1989. 


Admission of material allegations in complaint - Improper interstate transport of vegetables 
from Hawaii. 


Lori Ben McClave-Monfort, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief, Administrative Law Judge. 


This proceeding was instituted under the Plant Quarantine Act of August 
20, 1912, as amended (7 U.S.C. §§ 151-164a and 167) and the Federal Plant 
Pest Act, as amended (7 U.S.C. § 150aa et seq.) (Acts) by complaint issued by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleges that respondent 
violated section 318.13(b) of the regulations (7 C.F.R. § 318.13(b)) issued 
under the Acts. A copy of the complaint and the Rules of Practice governing 
proceedings under the Acts were served by certified mail on respondent by the 
Hearing Clerk on May 30, 1989. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
receipt of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of the allegations in the complaint and waiver 
of hearing. The letter of service also advised respondent that failure to 
request an oral hearing within the time for filing an answer would constitute 
a waiver of an oral hearing. Respondent filed a response in which he 
admitted the material allegations in the complaint and waived oral hearing. 
Because no basis for a hearing exists pursuant to section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139), the material allegations of fact in the complaint 
are adopted and set forth as the Findings of Fact. 


Findings of Fact 


1. Angel Samatra, respondent, is an individual whose address is 628 East 
Avenue J10, Lancaster, California 93535. 

2. On or about August 27, 1987, respondent moved eggplant, okra, and 
beans from Hawaii to California in violation of section 318.13(b) of the 
regulations (7 C.F.R. § 318.13(b)) because the movement of the eggplant, 
okra, and beans was prohibited under section 318.13-2(a) of the regulations 
(7 CFR. § 318.12-2(a)). 


Conclusion 
Respondent admitted the allegations in the complaint. By reason of the 


Findings of Fact, respondent has violated the Acts and the regulations issued 
under the Acts. Therefore, the following Order is issued. 





GEORGE ALLEN 
48 Agric. Dec. 931 


Order 


Angel J. Samatra is assessed a civil penalty of two hundred and fifty dollars 
($250.00) which shall be payable to the "Treasurer of the United States" by 
certified check or money order and which shall be forwarded to USDA, 
APHIS, Field Servicing Office, Accounting Section, Butler Square West, Sth 
Floor, 100 North 6th Street, Minneapolis, Minnesota 55403 within thirty days 
(30) from the effective date of this Order. Respondent shall indicate on the 
certified check or money order that payment is in reference to P.Q. Docket 
No. 89-31. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R § 1.145). 

[This Decision and Order became final November 25, 1989.-Editor] 


In re: GEORGE ALLEN. 
P.Q. Docket No. 88-30. 
Decision and Order filed September 27, 1989. 


Failure to file answer - Importation of prohibited fruit. 


Andrew W. Baker, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167) (Act), and the regulations promulgated thereunder (7 C.F.R. § 319.8 
et seq.) (regulations). 

This proceeding was instituted by a complaint filed on September 9, 1988, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint, and a copy of the 
Rules of Practice governing proceedings under the Act, were served by 
certified mail on the respondent by the Hearing Clerk on September 27, 1988. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty days after 
service of the complaint, and that failure to file an answer within the 
prescribed time would constitute an admission of the allegations in the 
complaint, and waiver of hearing. 

The respondent failed to file an answer within the time prescribed by 
section 1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)). The failure to 
deny or otherwise answer the allegations constitutes an admission of the 
allegations contained in the complaint pursuant to section 1.136(c) of the 
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Rules of Practice (7 C.F.R. § 1.136(c)), and constitutes a waiver of hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.139). 

Additionally, on December 20, 1988, the complainant filed its Motion for 
Adoption of Proposed Decision, requesting a civil penalty of seven hundred 
and fifty dollars ($750.00). On January 3, 1989, the respondent filed 
objections to the Complainant’s Motion for Adoption of Proposed Decision. 
Respondent specifically objected to the amount of the proposed civil penalty. 

In its Motion for Adoption of Amended Proposed Decision and Order, the 
complainant noted that since the respondent had failed to file an answer, the 
Department would not be required to hold a hearing, and reduced the civil 
penalty requested by one-half, in accordance with the Judicial Officer’s 
Decisions in In re Shumalis Kaplinsky, Agric. Dec. ___, (March 31, 1988) 
and In re Richard Duran Lopez, 44 Agric. Dec. 2201, 2210-2211 (1985). 


Findings of Fact 
1. George Allen, herein referred to as the respondent, is an individual 


whose address is 1044 Rutland Road, Brooklyn, New York 11212. 
2. On or about August 3, 1986, the respondent imported one mango and 


four passion fruit into the United States at Jamaica, New York, from the 
Dominican Republic, in violation of section 319.56(c) of the regulations (7 
C.F.R. § 319.56(c)), because the mango and passion fruit were prohibited 
entry into the United States. 


Conclusion 


By reason of the facts contained in Findings of Fact above, the respondent 
has violated the Acts and regulations. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred and 
seventy-five dollars ($375.00). This penalty shall be payable to the "Treasurer 
of the United States by certified check or money order, and shall be 
forwarded to the U.S. Department of Agriculture, APHIS Field Servicing 
Office, Accounting Section, Butler Square West, Sth Floor, 100 North Sixth 
Street, Minneapolis, Minnesota 55403 within thirty (30) days from the effective 
date of this Order. This Order shali have the same force and effect as if 
entered after full hearing and shall be final and effective 35 days after service 
of this Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final November 27, 1989.-Editor] 
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In re; ARROW AIR. 
P.Q. Docket No. 89-21. 
Decision and Order filed September 27, 1989. 


Improper storage and movement of garbage - Admission of material allegations in complaint. 


Gabrielle Siman, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the storage and movement of 
foreign origin garbage on certain means of conveyance (7 C.F.R. § 330.400 
and 9 C.F.R. § 94.5) hereinafter referred to as the regulations, in accordance 
with the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.130 et 
seq, and 380.1 et seq.) 

This proceeding was instituted by a complaint filed on February 24, 1989, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that on or 
about July 8, 1987, Arrow Air Cargo Flight #661 departed from Belgium and 
arrived at Miami International Airport, Miami, Florida, whereupon respondent 
removed several unused meals in violation of 7 C.F.R. § 330.400(b)(1) and 9 
C.F.R. § 94.5(b)(1), because respondent failed to remove the foreign origin 
garbage, under the direction of an Animal and Plant Health Inspection Service 
Inspector, to an approved facility for incineration, sterilization or grinding, as 
required. 

Respondent filed a response to the complaint, admitting all the material 
allegations of the complaint, within the time provided by section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)). 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the complaint, and, therefore, respondent 
has waived its right to a hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). This Default Decision and Order, therefore, is 
issued pursuant to section 1.136 and 1.139 of the Rules of Practice (7 C.F.R. 
§§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the Findings 
of Fact. 


Findings of Fact 


1, Respondent, Arrow Air, is an company which has a mailing address of 
P.O. Box 026062, Miami, Florida 33102. 

2. On or about July 8, 1987, Arrow Air Cargo Flight #661 departed from 
Belgium and arrived at Miami International Airport, Miami, Florida, 
whereupon respondent removed several unused meals in violation of 7 C.F.R. 
§ 330.400(b)(1) and 9 C.F.R. § 94.5(b)(1), because respondent failed to 
remove the foreign origin garbage, under the direction of an Animal and Plant 
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Health Inspection Service Inspector, to an approved facility for incineration, 
sterilization or grinding, as required. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, the 
respondent has violated the Act and regulations promulgated thereunder. 
The following Order is therefore issued. 


Order 


Respondent, Arrow Air, is hereby assessed a civil penalty of three hundred 
seventy-five dollars ($375.00) which shall be payable to the "Treasurer of the 
United States" by a certified check or money order, and which shall be 
forwarded to the U.S. Department of Agriculture, APHIS Field Servicing 
Office, Accounting Section, Butler Square West, Sth Floor, 100 North Sixth 
Street, Minneapolis, Minnesota 55403 within thirty (30) days from the effective 
date of this Order. Respondent shall indicate on the certified check or money 
order that payment is in reference to Docket No. 89-21. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Default 
Decision and Order upon respondent, unless there is an appeal to the Judicial 


Officer pursuant to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 
[This Decision and Order became final November 27, 1989.-Editor] 


In re: LACK PHOMMALY. 
P.Q. Docket No. 89-32. 
Decision and Order filed September 27, 1989. 


Importation of prohibited fruit and vegetables from Hawaii - Failure to file answer. 


Christine M. O’Leary, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits and 
vegetables into the United States (7 C.F.R. § 319.56 et seq.), hereinafter 
referred to as the regulations, in accordance with the Rules of Practice in 7 
C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted by a complaint filed on May 9, 1989, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that on or about 
September 22, 1988, respondent moved papaya, wai apples and winged beans 
from Honolulu, Hawaii, to the mainland United States in violation of 7 C.F.R. 


§ 318.13-2(a) because the importation of such fruit and vegetables from 
Hawaii to the United States is prohibited. 
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The complaint served upon respondent by certified mail on June 10, 1989. 
Respondent failed to file a response to the complaint with the time provided 
by section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)). In 
accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), such failure to deny or otherwise respond to an allegation in the 
complaint is deemed, for purposes of this proceeding, an admission of said 
allegation. 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the complaint, and, therefore, respondent 
has waived his right to a hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). This Default Decision and Order, therefore, is 
issued pursuant to sections 1.36 and 1.139 of the Rules of Practice (7 C.F.R. 
§§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the Findings 
of Fact. 


Findings of Fact 


1. Lack Phommaly, hereinafter referred to as the respondent, is an 
individual with a mailing address of 2188 Ahe Street, 44A, Honolulu, Hawaii 
98616. At all times material herein, Mr. Phommaly operated Tieng’s Produce, 
Honolulu, Hawaii. 

2. Onor about September 22, 1988, respondent moved papaya, wai apples 
and winged beans from Honolulu, Hawaii, to the mainland United States in 
violation of 7 C.F.R. § 318.13-2(a) because the importation of such fruit and 
vegetables from Hawaii to the United States is prohibited. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, respondent 
has violated the Act and sections 318.13-2(a) of the regulations (7 C.F.R. § 
318.13-2(a)). Therefore, the following Order is issued. 


Order 


Respondent, Lack Phommaly, is hereby assessed a civil penalty of three 
hundred seventy-five dollars ($375.00) which shall be made payable to the 
"Treasurer of the United States" by a certified check or money order, and 
shall be forwarded to the U.S. Department of Agriculture, APHIS Field 
Servicing Office, Accounting Section, Butler Square West, 5th Floor, 100 
North Sixth Street, Minneapolis, Minnesota 55403 within thirty (30) days from 
the effective date of this Order. Respondent shall indicate on the certified 
check or money order that payment is in reference to Docket No. 89-32. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
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pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 
[This Decision and Order became final December 11, 1989.-Editor] 
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FEDERAL MEAT INSPECTION ACT 


In re: GREAT AMERICAN VEAL, INC. 
FMIA Docket No. 89-07. 
Order Withdrawing Complaint filed August 7, 1989. 


Lori Monfort, for Complainant. 
Jeffrey Speiser, for Respondent. 
Order issued by Paul Kane, Administrative Law Judge. 


Upon the motion of Complainant’s counsel, filed July 25, 1989, as 
requested by letter of Respondent’s counsel dated July 20, 1989, and for the 
reasons stated herein, the complaint issued in this matter on May 22, 19839, is 
hereby ordered withdrawn and dismissed without prejudice. 


In re: LINCOLN MEAT CO., INC. and LINCOLN PROVISION, INC. 
FMIA Docket No. 88-12 and I&G Docket No. 88-3. 

Denial of Motion to Vacate Consent Decree and to Reopen Hearing filed 
August 25, 1989. 


Joseph P. Pembroke and Sheila H. Novak, for Complainant. 
Michael B. Brohman and Thomas R. Mulroy, Jr., for Respondents. 
Denial issued by Dorothea A. Baker, Administrative Law Judge. 


On August 10, 1989, the respondents herein, through counsel, filed a 
Motion to Vacate Consent Decree and to Reopen Hearing, to which the 
complainant filed a Reply on August 25, 1989. 

The respondents herein were granted the opportunity for an oral hearing; 
there has been no lack of due process; and, the respondents have advanced 
no legally sustainable reason why the Consent Decree arrived at after 
considerable negotiations, read into the record, and signed by Mr. Mander 
should be vacated. For these reasons, and those set forth by complainant in 
its Reply thereto, the respondents’ Motion to Vacate Consent Decree and to 
Reopen Hearing is hereby denied. 

Copies hereof shall be served upon the parties. 


In re: LINCOLN MEAT CO., INC., AND LINCOLN PROVISION, INC. 
FMIA Docket No. 88-12 and I&G Docket No. 88-3. 

Motion for Reconsideration Denied and Decision and Order filed September 
29, 1989. 


Consent decree - Duress. 


Respondents’ Motion for Reconsideration of Order Denying Motion to Vacate Consent Decree 
and for Stay of Enforcement Pending Ruling was denied by Judge Baker (ALJ) and the Judicial 
Officer. Mr. Mander, who is responsibly connected with respondents, agreed to a Consent 
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Decision requiring that he divest himself of his interest in respondents, or close their operations. 
Mr. Mander’s argument that he did not willfully and voluntarily sign the Consent Order, because 
he was under extreme physical and mental stress, is not a sufficient ground for vacating the 
Consent Order. The Judicial Officer reaffirms and adopts the ALJ’s Consent Decision and 
rulings in this proceeding, and will not grant a stay either at this time or in the event 
respondents seck judicial review. 


Joseph P. Pembroke and Sheila H. Novak, for Complainant. 

Michael B. Brohman, and Thomas R. Mulroy, Jr., for Respondents. 

Motion issued by Dorothea A. Baker, Administrative Law Judge and Donald A. Campbell, Judicial 
Officer. 


On September 19, 1989, the respondents herein filed a Motion for 
Reconsideration of Order Denying Motion to Vacate Consent Decree and for 
Stay of Enforcement Pending Ruling. Among the attachments thereto are 
Affidavit of Walter S. Mander, notarized August 9, 1989; copy of letter dated 
September 5, 1989, from James R. Thompson, Governor, State of Illinois, to 
Dr. Wilson S. Horne, Deputy Administrator, Food Safety and Inspection 
Service, U.S. Department of Agriculture; and copy of letter dated 
September 5, 1989, from James R. Thompson, Governor of the State of 
Illinois, to Mr. Paul M. Fuller, Director, Agricultural Marketing Service, U.S. 
Department of Agriculture. 

The matter giving rise to said Motion is a Consent Order, signed by 
Mr. Mander and two attorneys on his behalf, which was read into the record 
and became effective July 12, 1989. By the terms of the Consent Decree, 
Mr. Mander agreed (a) within 90 days, to divest himself of his interest in 
Lincoln Meat or, alternatively, to close operations of Lincoln Meat, and (b) 
within one year, to divest himself of his interest in Lincoln Provision or, 
alternatively, close the operations of Lincoln Provision. 

As reasons for rescinding the Consent Decree, for re-opening the oral 
hearing, and for stay of enforcement thereof, the respondents allege, among 
other things, that Mr. Mander did not willfully and voluntarily sign the 
Consent Decree because he was under extreme physical and mental stress on 
July 12, 1989. 

The Motion for Reconsideration of Order Denying Motion to Vacate 
Consent Decree and for Stay of Enforcement Pending Ruling is denied. The 
respondents have been accorded due process and have been represented by 
two able, knowledgeable attorneys. The Respondents are not entitled to a 
stay of enforcement of the Consent Decree. No further procedure is 
authorized by either the Consent Order or the Rules of Practice. The 
Administrative Law Judge determined that there was a lack of merit to the 
Respondents’ arguments which were advanced in support of their Motion to 
Vacate Consent Decree and to Reopen Hearing, filed August 10, 1989. This 
determination is equally applicable to their Motion for Reconsideration. 

The Rules of Practice do not provide for a Motion for Reconsideration to 
the Administrative Law Judge. Said Motion was filed pursuant to sections 
1.145 and 1.146 (7 C.F.R. §§ 1.145 and 1.146), applicable to appeals and 
petitions to the Judicial Officer. However, because time is of the essence 
herein, and in the event that the subject Motion for Reconsideration should 
be regarded as an appeal to the Judicial Officer, his opinion has been 
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obtained with regard thereto and is indicated in his concurrence to this 
Ruling. 

The Consent Order of July 12, 1989, is hereby re-affirmed, and it is 
ordered that respondents comply with the provisions of the Consent Order to 
the effect that: 


1. Within ninety (90) days from July 12, 1989, Walter S. Mander 
shall divest himself of any and all interests which he has in Lincoln 
Meat Company or alternatively, close the operations of Lincoln Meat 
Company. Mr. Mander shall provide complainants with evidence of his 
divestiture of interest or the closing of Lincoln Meat Company, Inc. 


2. Within one (1) year from July 12, 1989, Walter S. Mander shall 
divest himself of any and all interests which he has in Lincoln 
Provision, Inc. or alternatively, close the operations of Lincoln 
Provision, Inc. Mr. Mander shall provide complainants with evidence 
of his divestiture of interest or the closing of Lincoln Provision, Inc. 


3. Nothing in the Consent Order shall preclude Mr. Mander from 
continuing his ownership of the properties on which Lincoln Meat 
Company and Lincoln Provision, Inc. are located and receiving rents as 
a landlord from any operations conducted on such properties. 


4. This court specifically retains jurisdiction of these matters to 
enforce the terms of the agreed Consent Order. If Mr. Mander fails 
to comply with either of the provisions in Paragraphs 1 or 2, this Court, 
upon a motion by complainants, shall issue a default order against 
Lincoln Meat Company, Inc. and Lincoln Provision, Inc. and grant to 
the complainants the relief sought by the Complaint and Amended 
Complaint herein. 


5. Mr. Mander further agrees that from July 12, 1989, he will not 
become responsibly connected, within the meaning of section 401(g) of 
the Act (21 U.S.C. § 671(g)), with any other federally inspected meat 
packing or processing establishment. 


Although some Departmental officials may have inherent authority to 
modify, rescind, change, or otherwise alter the subject Consent Order, no such 
authority resides with the Administrative Law Judge. 

Copies hereof shall be served upon the parties. 


JUDICIAL OFFICER’S FINDINGS 


The Judicial Officer has independently reviewed this entire case, and 
reaffirms and adopts Judge Baker’s Consent Decision and rulings filed herein, 
including her Denial of Motion to Vacate Consent Decree and to Reopen 
Hearing, filed August 25, 1989, and the denial herein of the Motion for 
Reconsideration of Order Denying Motion to Vacate Consent Decree and for 
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Stay of Enforcement Pending Ruling. In view of the complete lack of 
meritorious reasons for a stay of enforcement, and in order to protect the 
public interest, the Judicial Officer has determined that no stay will be granted 
either at this time or in the event respondents seek judicial review. 


In ree MENUCHAH FARMS SMOKEHOUSE, INC. and EDWARD ARASHI. 
FMIA Docket No. 89-8 and PPIA Docket No. 89-3. 
Dismissal of Complaint filed December 22, 1989. 


Harold J. Reuben, for Complainant. 
Respondents, Pro se. 
Dismissal issued by Victor W. Palmer, Chief, Administrative Law Judge. 


For good cause shown, the complaint filed in this proceeding is dismissed. 
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DEFAULT DECISIONS 


In re: SPRING CITY BEEF, LTD. 
FMIA Docket No. 88-11. 
Decision and Order filed May 17, 1989. 


Unsanitary conditions - Adulterated meat - Failure to file answer. 


Gabrielle Siman, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is a proceeding under the Federal Meat Inspection Act (21 U.S.C. § 
601 et seq.), hereinafter referred to as the Act. The proceeding was instituted 
by a complaint filed by the Administrator of the Food Safety and Inspection 
Service, United States Department of Agriculture on August 5, 1988, and duly 
served on the respondent by mail on October 28, 1988. The complaint alleges 
that inspection service under Title I of the Act should be withdrawn from the 
respondent, Spring City Beef, Ltd., because respondent has failed to take the 
necessary actions to eliminate insanitary conditions at said establishment (21 
U.S.C. §§ 608 and 671) and because the insanitary conditions of respondent’s 
establishment are such that any meat or meat food products prepared therein 
are or would be rendered adulterated within the meaning of section 1(m) of 
the Act (21 U.S.C. § 601(m)), and applicable rules and regulations 
promulgated thereunder (7 C.F.R. § 1.130 et seq. and 9 C.F.R. §§ 305.5, 308.3, 
308.4, 308.7, 308.8, 308.13, and 335.13). 

The Rules of Practice governing proceedings under the Act and the 
complaint were served upon respondent by the Hearing Clerk by mail on 
October 28, 1988. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny or otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of the allegations in the complaint and a waiver 
of hearing. Respondent has failed to respond in any manner to allegations in 
the complaint and has failed to request an oral hearing. 

Respondent’s failure to file an answer within the time prescribed by section 
1,136(a) of the Rule of Practice (7 C.F.R. § 1.136(a)) constitutes an admission 
of the allegations in the complaint pursuant to section 1.136(c) of the Rules 
of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). This Decision and Order, 
therefore, is issued pursuant to sections 1.136 and 1.139 of the Rules of 
Practice (7 C.F.R. §§ 1.136 and 1.139). Because no basis for a hearing exists, 
the material allegations of fact in the complaint are adopted and set forth 
below as Findings of Fact. 
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Findings of Fact 


1. (A) Spring City Beef, Ltd., hereinafter referred to as the respondent, 
is a corporation which operates a slaughtering and meat packing establishment 
at RD #1, Spring City, Pennsylvania. 

(B) Respondent is and at all times material was under a grant of 
inspection obtained under Title I of the Act. 

2. (A) On August 5, 1988, a complaint was filed to withdraw inspection 
service under Title I of the Federal Meat Inspection Act (21 U.S.C. § 601 et 
seq.), from respondent’s establishment because respondent has failed to take 
the necessary actions to eliminate insanitary conditions at said establishment 
(21 U.S.C. §§ 608 and 671) and because the insanitary conditions of 
respondent’s establishment are such that any meat or meat food products 
prepared therein are or would be rendered adulterated within the meaning of 
section 1(m) of the Act (21 U.S.C. § 601(m)), and applicable rules and 
regulations promulgated thereunder (7 C.F.R. § 1.130 et seq. and 9 C.F.R. §§ 
305.5, 308.3, 308.4, 308.7, 308.8, 308.13, and 335.13). 

(B) On March 29, 1988, respondent was notified in writing by Charles 
E. Harmon, Regional Director, Northeastern Region, Meat and Poultry 
Inspection Operations, Food Safety and Inspection Service, that compliance 
reviews revealed specific deficiencies existed at said establishment which 
resulted in insanitary conditions. At that time, respondent was notified that 
failure to comply with the provisions of the Act and the regulations 
promulgated thereunder could result in the withdrawal of respondent’s grant 
of inspection. Respondent was given 30 days within which to correct the 
insanitary conditions which existed at the time of the March 29, 1988, notice. 
A copy of the March 29, 1988, letter of notice is attached hereto and 
incorporated herein. 

(C) the notification specifically stated that it constituted the written 
notification described in section 335.13 of the federal meat inspection 
regulations (9 C.F.R. § 335.13). It also stated that, unless satisfactory 
corrections of the deficiencies were made within 30 days, a formal complaint 
to withdraw inspection service would be initiated pursuant to sections 8 and 
401 of the Act (21 U.S.C. §§ 608 and 671) and the applicable rules and 
regulations promulgated thereunder (9 C.F.R. §§ 305.5, 335.13; 7 C.F.R. § 
1.130 et seq.). This notification was served on respondent on or about March 
29, 1988. 

(D) On April 29, 1988, respondent requested that complainant review 
its premises. On this occasion, respondent contended that the insanitary 
conditions had been corrected and desired complainant’s review of those 
corrections. Complainant reviewed respondent’s premises on this occasion, 
as requested by respondent and in the company of respondent’s management. 
Upon review, complainant discovered that the specified insanitary conditions 
listed in the March 29, 1988, letter of notice still existed. On April 29th, 
complainant notified respondent that the specified insanitary conditions had 
not been eliminated by respondent’s meager measures of correction and that 
these insanitary conditions remained unacceptable as specified in the original 
March 29, 1988, letter of notice. 
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(E) On May 9, 1988, the respondent requested a 60-day extension 
beyond the deadline issued in the March 29th letter of notice. In response to 
this request, the complainant extended the deadline issued in the March 29th 
letter of notice by 60 days. This allowed respondent an additional 60 days 
after April 30, 1988, within which to achieve compliance. 

(F) On June 20, 1988, respondent notified the Circuit Supervisor of the 
Food Safety and Inspection Service that the insanitary conditions at 
Establishment #853 had been corrected and that the establishment was in 
compliance and ready for the start of operations. At that time, respondent 
requested that complainant review its premises. 

(G) On June 22, 1988, complainant reviewed the premises of Spring 
City Beef Limited, as requested by respondent and in the company of 
respondent’s management. Upon review, complainant noted that the specified 
insanitary conditions listed in the March 29, 1988, letter of notice still existed. 
Complainant also noted a list of additional deficiencies which had arisen since 
the previous review of these premises. At this time, the unacceptable 
conditions delineated in the March 29, 1988, letter of notice have not been 
satisfactorily corrected, and respondent continues to maintain the premises 
under insanitary conditions. 


Conclusions 


Respondent has failed to respond to the allegations of the complaint. By 
reason of the facts specified in paragraphs 1 and 2 of the findings of fact 
hereinabove, respondent has violated the Act and the regulations promulgated 
thereunder because it has failed to maintain sanitary conditions, and has 
prepared and held product under insanitary conditions whereby it may have 
become contaminated with filth, or whereby it may have been rendered 
injurious to health as provided in section 1(m), 8 and 401 of the Act (21 
U.S.C. §§ 601, 608, and 671) and applicable rules and regulations promulgated 
thereunder (7 C.F.R. § 1.130 et seq. and 9 C.F.R. §§ 305.5, 308.3, 308.4, 308.7, 
308.8, 308.13, and 335.13). 


Order 


Inspection service under Title I of the Federal Meat Inspection Act (21 
U.S.C. § 601 et seg.) is hereby withdrawn for an indefinite period from 
respondent Spring City beef, Ltd., and all affiliates, subsidiaries, successors, 
and assigns. 

Copies of this Decision and Order shall be served upon the respondent, 
and this Order shall become final and effective thirty five (35) days after 
service hereof upon the respondent unless there is an appeal to the Judicial 
Officer as provided in sections 1.139 and 1.145 of the Rules of Practice (7 
C.F.R. §§ 1.139 and 1.145). 

[This Decision and Order became final July 10, 1989.-Editor] 
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